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DlSPOS!TIONa 472 F.3d 600 and 490 F.3d 1066,
Vacated and remanded

SYLLARUS

In 1989, pehtioners’ ' (éollecﬁ\iely; Exxon)

* supertanker grounded om a reef. off Alaska, spilling

millions of gallons of crude oil info Prince William

Sound, 'l‘he accident occun'ed after the tanker's captain,

Joseph Hazelwood--who had a history of alcokol abuse

and whose blood still had 2 high alcohol level 11 hours
after the spill‘-inexplieably.exitad the bridge; leaving a.
tticky coiirse cotrection. to wnlicensed mibordinates.
Exxon spent some § 2.1 billion in cleanup efforts,
pleaded guilty to oriminal violations oocasioning fines,
settled a civil action by the United Stifes and ‘Alaska fox
at least § 900 million, and paid another §:303% million:in:

" voluntary payments fo private: parties. Other civilicases

were consolidated into this one, brought against Bixon;
Hazelwood, and others to recover economic losses:
[**573] suffered by wspundems (herdinafier’ ‘Baker), who
depend onr Prince’ William Sound for their livelikioods,
At Phase I of the trial, the jury ‘fousd ‘Hion' and

-Hazelwood reckless (and thui pofentially™ lidble for

pusitive damages) under instructions ;ptovidingF {***2[
that a corporation is responsible for ,me reckleéé dcts of
employees acting ina manaqexiai v acity in thig séape of

- their employment, I Phasé 11, the jury awarded $ 287

million in compensaiory damages ‘o somé of the

. plaintiffs; others had settled their compensatory claims

for § 22,6 million. Jn Phake ILI, the jury awarded § 5,000
in punitive derhages against Hazelwood and § 5 biltion
against Exxon: The Ninth Circuit upheld the Phase I jury
instruction on corporate Hability and ultimately remitted
the punitive damages award agpinst Exxon to $ 2.5

- billion,

Held:

1. Because the Court is equally divided on whether
maritime law allows corporate lability for punitive .
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damages based on the acts of managerial agents, it leaves
the Ninth Circui's opinion undisturbed in this respect.
Of course, this disposition is not precedential on the
derivative liability question. Sce, e.g, Neil v. Biggers,
409 U.S, 188, 192, 93 S, Ct. 375, 34 L. Ed, 24 401, Pp.
7-10.

2, The Clean Water Act's water ‘pollution penalties,

33 USC. § 1321, do not preempt punitive-damages -

awards in maritime spill oases, Section 1321(b) protects

"navigable waters . . ., adjoining shorelines, .-, . [and]}. -

nataral resources,” subject to a saving olause reserving

[***3] “obligations ., . . umder any ... . law for damages tq
< satio of punitive to compensatory awards remaing less

« « « privately owned property resulting from- [an ofl}-
dischatge," J 1321¢0). Bxxon's admission that the CWA,

does pot displace compensatory remedies for: the::
consequences of water pollution, even these for economic. - .

harms, leaves the company with the untengble claim that

- the CWA. somehow preempts punitive damages, but not

compensatery damages, for, economic logs, Nothing in
the staiste- points to, that resilt, and the Court has rejected
similat; ‘aftempts to sever remedies from their causes of
action; see Silkwood v. Kerr-MeGee Corp., 464 U.S. 238,
255-256, 104.5. Ct: 615, 78 L. Ed, 2d 443. ‘There is no

- clear idication of congressional intent to ocoupy the
 entire.field of poltation: remedies, nor is i likely that

punitivé damages for private hattns will have any
frustrating effect on the CWA‘s remedml scheme. Pp,
10-15,°

3, The punitive damageshaward against Bxxon' was
excessive, as a matter of maritime common law. In the
ciroumstances of this cage, the award shpuld be limited to

an amqunt equal to compensatory damages, Pp, 15-42:

(a) Although 1egal codes from ancient times thrpugh
the Middle Ages called for mu'lﬁple damages for certain
especially harmful acts, modern Anglo—American [reig)
punitive damages have their roofs in 13tk-century English
law and became widely accepted in American courts by
the mid-19th cenfory. See, e.g,, Day v, Woodworth, 54
U.S. 363, 13 How, 363, 371, 14 L. Ed. 181. Pp. 16-17.

" (b) The prevailing American mle limits punitive
daivrages to cases of "snormity," Day v. Woodworth, 54
U.S. 363, 13 How. 363, 371, 14 L. Ed, 181, in which a
defendant's conduct is ouftrageous, owing to gross
negligence, willful, wanton, and reckiess indifference for
others' rights, or even more deplorable behavior. The
consensus foday is that punitive damages are afmed at
retribution and deterring harmful conduct. Pp, 17-21.

[**574] (c) State regulation of punitive damages
varios. A few States award them rately, or not at alat
ofhers permit them only ‘when authorized by statide,
Many States have imposed statutory fimits on punitive

«» awards, in the form of absolute monctary caps, a

maxjnuum ratio of punitive to compensatory damages, or,
frequently; some combination of the two, Pp, 21-23,

(d) American punitive damages have come under
criticism in recent decades, but the most recent studies
tend to-undercut much of it. Although some studies show
the dollar amounts of awards growing over time, even in
real terms; most.accounts-show that [***5] the median

than 1:1. Nordothednmshowamarkedmmasamthe
percentage of cases with pusitive awards, The real
problem is the stark unpredictability of punitive awards.
Courts are concerned with faimess as consistency, and
the available data suggest that the spread between high
and Jow individual awards is unacoepiable, The spread in
state civil trials is great, and’ the outlier cases subject
defendants to *punitive ' défddges * that' ‘dwarf: the
comesponding compensatories. The dislnhution of
judge-assessed awards is naftbwer, Bit stili“rerbtkable::
These fanges might be acceptable if-they resiitisd from
efforis to yeach ‘4 generslly aceepted opﬁmal level of

_penalty and deterrence in cases involving & widb range of

ciroumstances, but anecdotal evidence suggests that is not
the case, sée, ‘ag., Gore, supra, at 565, n:8, 126 8. Ct
1589, 134 L. Ed. 24 809. Pp. 2427, - *°

(e) This Court's response to outlier punitive damages
awasds has thus far -been confined by ojeims that
state-court awards violated due process. See, eg., State
Farm Mut, Automobile Ins, Co, v. Campbell, 538 US.
408, 425, 123 8, Ct. 1513, 155 L. Ed, 2d 585. In contrast,
today's enquiry arises under federal maritime jurisdiction
and requites [¥***6] review of a jury award at the level of
judge-made federal common Jaw that precedes and
should obviate any application- of the comstitutional
standard. In this context, the unpredictability of: high
punitive awards is in tension with their punitive function
because of the' inplication of unfaittéss that am
eccenirically high pumitive verdict cartibs. A penalty
should be reasonably prediotable in its severity, so that
even Holmes's "bad man” can look ahead with some
ability to know what the stakes are in choosing one
course of action or another. And a penalty scheme ought
to threaten défendarits with a fair probability of suffering
in Iik¢ degree for like damage Ct. Koon v, United States,

)
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SI8 US, 81, 113, 116 8. Cr, 2035, 135 L. Ed, 2d 392, Pp.

28-29. :

() The Court considers three approaches, one verbal
and two quantitative, to arrive at a standacd for assessing
matitime punitive damages, Pp, 2042, -

(i) The Court is akeptical that verbal formulations.are
the best insurance againgt unpredictable outlier punitive
awards, in light of its experience with attempts t6 produog
consistency in the, . analogoys . business of criminal

senténcing, Pp, 29.32,

¥(ii) Thus, the Court looks to quéntified Hmits. Tho
option of setting a hard-dollar [***7] punitive cap,
however, is rejected because there is no “standard” tort or

contryot injury, making it difficult to settle-upon a -

partioular dollar figure as.appropriate across the, bhoard;
and because a judicially selocted doliar cap would carry
the sprious drawback that the issue might not retum tp the
docket before there [**575] wag a need fo revisit the
figure seleoted, Pp, 32-39, .

@ii)) The more proinising alternative is io pog
punitive awards to' compensatory damages using a ratio
or meximum maltiplé, This is the model in many Staies
and in analogous federal siatutes allowing nultiple
damages. The question is what ratio iz most appropriate.
An acceptable v can be found in the studies
showing the median ratio of punitive to compensatory
awards. Those studies reflect the judgments of juties and
judges in thousands of oases as to what pumitive awards

- Wete appropriste in circumstances reflecting the most

down to the least blameworthy conduct, from malicg and

* avarice to recklessness to gross negligence. The data in

quegtion put the median ratio for the, entire’ gamut at less
than ):1, meaning that the compensatory award exceeds
the punitive award in most cases.. In a woll-functionjng
system, [***8] awards at or below the median would
roughly express jiirors' semse of reasonable penalfies in

cases like this one that have no earmatks of exceptional-

blameworthiness; Accordingly, the Court finds that  1:1
ratio is a fair upper limit in such maritime cases. Pp.

C39-42, . .

(v) Applying this standard to the prosent case, the
Court takes for granted the District Court's caloulation of
the total relevant compensatory damages at § 507.5
million. A punitive-to-compensatory ratio of 1:1 thus
yields maximum punitive dameges in that amount, P, 42,

472 F.3d 600 and 490 F.3d 1066, vacated and
remanded.
N . ‘4 .
COUNSEL: Walter Dellinger argued the camse foi
petitioners, ) . ‘
Jeffvey E. Fisher argued the cause for respondents, : -
JUDGES: Souter, J., delivered the. opinion of the Cout,

in which Roberts, C. I, and Scalia, Kennedy, and
Thomas, JX., joined, and in which Stevens, Ginsburg, and

Breyer, J1., joined, as to Parts 1, 11, and XX, Scalia, J., filed -

a concurring opinion, in which. Thomas, J,, joined.
Stevens, X, Ginsburg, J., and Breyer, J., filed opinions
conousring in part and-dissenting in' part, Alito, J., took
no part in the considoration or decision of the case,

OPINION Bf: Souter.- .. " |

sop N B

OPINION

[¥2611] Justice Souter. delivered the, opinfon of the
Cowmt, . | Coe,

There are three.questions of maritime law-before us:
whether & shipowner may be liable for punitive damages
[**+9] without acquicscence jn the aofiony crusing ;mng,
whether punitive damages havs been badted.implicitly by

» O T

federal gtatytoty, law making rio provigion f0r them, ang

whether the award of $ 2.5 billion in this céie i§ greater
than magitime faw should aliow in the cirgumstances, We
are cqually divided on, the owner's derivative, ifability,
and hold that the federal statutory law dges not bar g
punitive award on top of damages for econoniio Joss, but

" that the award here should be limited to an amount equal
0 compensatory damages. :

X

On March 24, 1989, the supertanker Exron Valdez
grounded on Bligh Reef off the Alaskan coast, fracturing
its hull and spilling millions of gallons of crude ofl into
Prince William Sound. The owner, petitioner Exxon
Shipping Co. (now ‘SeaRiver Maritime, Tnc.), and its
owner, petitioner Exxon Mobil Corp. (collectively,

‘Bxxon), have -séttled ‘state and ‘federal claime for

environmental damage, with payments exceeding § 1
billion, and thiis action by respondent Baker and others,
including commercial [**§76] fishermen and native
Alaskans, was brought for economic losses to individuals
dependent on Prince William Sound for their livelihoods,

J:00155
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[¥2612] A
- The. tanker was over 900-feet long and was [<**10]

used by Exxon to carry cmde oil from .the end- of the

Trans-Alaska Pipeline in Valdez, Alaska, to the lpwer 48
States. On the night of the spill it was carrying 53
million gallons of orude oil, or over a million barrels, Iis
captain was one Joseph Hazelwood, who had completed a
28-day alcohol treatment program while. employed by
Exxon, as his superiors knew, but dropped out of a
prescribed follow-up program and stopped going to
Alcoholics Anbmymous meetings, According to the
District Court, "[t]hare was evidence presented to the jury
that after Hnzelwood was relsased from [residential
treatmént);: he drank in bars, paiking lots, apartments,
airports, airplancs, restaurants, hotels, at various poris,
and aboard Exxon tankers." In re Exxon Valdez, No.
A89-0095-CV, Order No. 265 (D, Alaska, Yan, 27, 1995),
B 5, App. F to Pet, for Cert. 255a-256a (hereinafter Order
265), The jury also heard comtested testimony that
Hazelwaod drank with Bixon officials and that members
of the Exxon management knew of his relapse. See ibid,
Although Exxon had a clear policy prohibiting employees
from serving onboard within four hours of consuming

- aleohol, see In re Exvon’ Valdez, 270 F.3d 1215, 1238
. (CA49 2001), [*+*11] Exxon presented no evidené that it

monjtored Hazelwood afler his setum to duty or
considered giving hifn a shoreside assignment, see Order
265, p 5, supra, at 256, Wilnesses testified that before
the Valder left port on the night of thie disster,
Hazélwood' downed at least five double vodkas it the
watciffont bars of Valdez, an intake of about: 15 ounces
of 80-proof ilookiol, énough “that a non-alcoholic would
haveé passed'ont” 270 F.3d at 1236, ‘

The ship sailed at 9:12 pm. on March 23, 1989,
guided by a state-licensed pilot for the first leg out,
through the Valdez Narrows. At 11:20 pm., Hazelwood
took active control and, owing to poor conditions in the
outhound shipping lane, radioed the Coast Guard for
yermission fo move east across the inbound lane to a less
fcy path. Under the conditions, this was a standard move,
which the last outhound tanker had also taken, and the
Coast Guard cleared the Valdez to oross the inbound lane.
The tanker accordingly stesrod ecast toward clearer
waters, but the move put it in the path of an underwater
reef off Bligh Island, thus requiring a furn back west into
the shipping lane around Busby Light, nosth of the reef,

Two minutes before the requiréd [***12} tum,

however, Hazelwood left the bridge and went down to his
cabin in order, he said, to do paperwork. This deision
was inexplicable. There was expert testimony that, even
if their presence is not strictly necessary, captains simply
do not quit the bridige during méneuvers like this, and no
paperwork could have justified it. And in faot the
evidence was that Hazelwood's presence was required,
both besause there should have been two officers on the
bridge at all times and his departure left only ofie, antl
because he was the only person on the ‘entire_ship
licensed to navigate this part of Prince William Sourid:
To make matters worse, before going below Hazelwood
put the tanker on autopilot, speeding it up, making the
{**577) tumn trickier, and any mistake hader to correct.

As Hazelwood loff, he instructed the remaining
officér, thitd mate Joseph Cousins, to move the tanker
back into the shipping Jane oncé it came abeam of Busby
Light. ' Cousins, unlicensed-to navigate-in those waters;
wis left alone with helneman Robert Kagan, a
nondfficer. For reasons that remain a mystery, they
failed to make the turn at Busby Light, and a Iater
emergency maneuver attempted by Cousins came too
latc., The tanker [***13] ran aground {*2613] on Bligh
Reef, tearing the hnll oper and spilling 11 million gallons
of orude oif into Prince William Sound,

After Hazelwood returried to the bridge and reported
the grounding to the Coust Guard, he teied but failed to
fock the Valdez off the reef, 8 maneuver which could
have spilled more oil and caused the ship to founder, !
The Const Guard's nearly immediate response inclixded a
blood test of Hazelwood (the validity of which Exxon
disputes) showing a blood-alcohol level of .061 elaven

hours after the spill, Supp. App. 307sa, Experts testified

that to have this imuch-alobhol i his bloodstrean 50 long
after the accident, Hazelwood atthe time of the spill must
havé had a'blood-alcohol level of around .241, Order 265,
P 3, supra, at 2564, three times the legal limit for driving

in most States,

1 As it med out, the tanker survived the
agcident and remained in Exxon's fleet, which it
subsequently tramsforred to 2 wholly owned
subsidiary, SeaRiver Maritime, Inc. The Valdez
"was remamed sevetal times, finally to the
SeaRiver Mediterranean, [and] carried oil
between the Persian Gnif and Japan, Singapore,
and Australia for 12 years. . . . In 2002, the ship
was pulled from service [***14] and 'laid up' off

wein
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- & foreign port: (ust where the owners won't say)
and prepared for retirenient, dithough, accordhg

' 1o some reports, the vessel continues in sérvice
under a foreign flag." " Exion Valdez Spill
Anniversary Matked, 30 Oil Spill Intelligence
Report 2 (Mar. 29, 2007) Cd

Int the aftermath of the disaster ‘Exxon spent around °

$ 2.1 billion in cleanwp efforts. The United States
charged the company with ‘eriminal violations of the
Clean Water Act, 33 U:S.C, §§ 1311(a) and 1319(e)(1);
the Refuse Act of 1899, 33 U.S.C. §§ 407 and 411; the

Migrtory Bird Treaty Act, 26 U.S.C. §§ 703 aud 707(a);
the Ports' and Waterways Safely Act,.33 USC §
1232(b)(1); and the Dangerous Cargo Act, 46 U.S.C. §
3718(b) Exxon pleaded guilty fo violations of the Clean

Water Act; the Refuse,Act, and the Migratory Bitd Treaty

Act and agreed to pay a.$ 150'million- fine;. later reduced
to § 25 million plus. restitution of $ 100 million, A civil
action by the. United States. and the' State of Alaska for
environmental harms: ended with a consent dectee for
Exxon to pay at least § 900 million: toward- restoring
natural rosources; and it paid: another § 303 million in
voluntary settlements. with fishermen, ~pxoymy owners,
[r#*15] and other privawpathem

B,, . R Pt o

The' Yemaining civil oases wers consnilqmd into this
onte against Exxon, Hazelwog, and others "The Distriot
Coust for the Districf of Alaska divided the plaintiffs
secking compensatory damages into fhree classes:
commercial fishermen, Native Alaskans, and Jandowners,
At, Exxon's, behest, the, condt also vertified & man;gatory
clags of all _plaintiffs. sccking pumtive damages, whose
number topped 32,000. Respondenis here, to whom we
will refer as Baker for convenience, are members of that
class .o

For the purposps of the case, Exxon sﬁpulated fo its
negligence in the Valdez disaster and its ensuing liability
[**578) for compensatory damnages. The court designed
the tejal agcordingly: Phase I comsidered Exxom and
Hazelwood's. recklessness and thus their ,potential for
punitive llqbllity; Phase | set compensatory damages for
gommercial fishermon and Native Alaskans; and Phase
T determined the amount of punitive damages for which
Hazelwood and Exxonm were each Jiable, A
contemplated Phase IV, setting. compensation for still
other plmnuﬁk, was.obviated by settlement,)

In Phase I, the jury heard extensive testimony about.

Hazelwood's alcokiolism and-his conduct or the night of
[***16] the spill,~as {*2614] well as conflicting
testimony abelt - Exxon . -officials’ knowlédge " of
Hizelwood's backslide:: At the olose ofPhaseI the Conrt,
msh'ucbed ﬂmjury in patt Aliat

“t* "a] corpotation is- mpunmbla for the

* " reckless acts of those employces who are
" employed in a managerial capacity while

acting in the scope of their empléyment,

The reckless act or omission of a

' managerial * officer of employee of a
“corporation, in the coutse and scope of the
" performance of his duties, js held in Jaw to

be the reckless act.or omission of the )

ooryoration." App K to Pet. for Cert, .

30la, -

'Phe Court went' on . that, “faln emplayea -of va

eo:poration is employed in & managerial capacity if the
emplojee’ supervises  dther- employees and * has
respongibility for, and mithority over, a-phrtioglar dspeot
of the corporation’s busmess“ Iid, Bxxon not
dispute that' Hazelwood was 3 mmger‘i‘al‘employee
under this definition, sci App: G, id, at 2644, n'S, and g
jiiry found both Hazelivood and Exxon rgckleds and thus
poten;ally Hablé, for pmmve ilamages, App L, id,. ‘
303a2"

Y2 The jury ‘was not. asked' fo cdnsidef"tlle

: possibility of any degree of fauit Beyond the range

" of reckless conduet,” The record sent up to us

shows [***17} that some thought was given to a

trial plan that would have authorized jury findings

a8 to greater degrees of culpability, see App. 164,

. but that plan was not adopied, whatever the
,!eason; Baker does not argye this was error,

" In Phase X the jury swarded § 287 million in
compensaﬁoty damages to the commercial fishermen.
After the Coutt deducted released claims, scttfements,
and Othei' payments, the balance outstanding was $
19,590,257, Meanwhile, most of the Native Alaskan
class had gettied their compensntory oluiing for $°20
m:llion, and those who opted out of that settlement
ultimately settled for a total of around $ 2.6 million,

In Phase IM, the jiey heard about Exxon's
management's acts and omissions arguably relevant to the

J-001587
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spill. See App. 1291-1320,.1353-1367. At the close of
-~ evidence, the court instructed the jurors on the, purposes

~of - punitive darages, -emphasizing that they . were
desigiied not 1o ptovide compensatory relief but to punish
and deter the defendants: See App: to Brief in Opposition
12a-14s. The court charged the jury to consider the
reprehensibility of the defendants' conduct, their financial
condition, the magnitude of the harm, and any mitigating
facts. Id, at 15a. [*%*18] The jory awarded $ 5,000 in
punitive damoges -against Hazelwood .and $ 5 billion
against Exxon. .o

On appeal, the Court of Appeals for the Ninth Circoit
upheld the Phase I jiry instrpction on corporate liability
for acty, of managerial agents under Circuit precedent.
* Sec In re Exxon, Valder, 270 F.3d at 1236 (citing
Protectus dlpha Nav.. Co, v. North Pacific Grain
Growers, Inc.,, 767 F.2d 1379 [**579] (CA9 1985)).
With respect to the size of the punitive damages award,
however, the Circuit remanded twice for adjustments in
light of this Court's, due-process cases before ultimately
itself remitting the.award to § 2.5 billion. See 270 F.3d
at: 1246-1247; 472 F.3d 600, 601, 625 (2006) (per

o
ey

We granted gertiorari to consider whether maritime
law allows corporate lability for ponitive damages on the
basis, of the pots of managerial agents, whether the Clean
Water Aot (CWAD), 86.8tat. 816, 33 ULS.C. § 1251 et seq,
(2000 ed, and Supp. ¥), forecloses the award of punitive
damages in maritime spill cases, and whether the punitive
damages . awarded against Exxon in this case were
excossive as a matter of maritime conarmon Jaw. [*2615}
352 US. ; 1*2615) 128 S, Cr. 492, 169 L. Ed, 2d 337
(2007). We now vacate and remand, .

R I L
On [¥**19] the first question, Exxon says that it wag
esror to ingtruét the jury that a cotporation "is responsible
for the reckless acts of . . . employees . . . in a managerial
capagity while acting.in the scope of their employment,"3
App. K to Pet. for Cert, 301a, The Courts of Appeals
have split on this, issue,? and the company relies primarily
on two dases, The dmiable Nancy, 16 U.S. 546, 3 Wheat.
546, 4 L. Ed, 456 (1818), and Lake Shore & Michigan
Southern R, Co, v. Prentice, 147 U.S. 101, 13 §. Ct. 261,
37 L. Ed. 97 (1893), to argue that this Court's precedents
are oleat that punitive damages are no¢ available against a
shipowner for a shipmaster's recklessness. The former
was a suit in aduiralty against the owners of The Scourge

» & privateer whose officers and, crew hoarded and
plindered a neutral ship; The Amiable Nancy. In
wupholding an award of compensatory damages, Justice
Story observed that, [*+%20] :

. o s \ .
“if this were a suit, against the original
wrong-doers, it might be proper to . , .
* - visit upon them in the shape of exemplary ...
domages, the proper punishment whick © -
* belongs-to such Jawless misconduct. But .
“it is 0 be considered; that this is a suit ..
against the owners of the privateer, upon °

~+ whonythe law has; froni motives of policy,

"« devolved a° responsibility for. the conduct °
, of the officers’ and orew employed by
*  them, and yet, from.the patute of the
" service, they can scarcely ever be able to
[**580} secure to themselves sn adequate:--
indemnity in cases -of . Joss... They - are
innocent of the demerit of this transaction, . -
baving . neither  ditected i, mor- .
* countenanced it, nor pasticipated in it in -
the slightest degrep.” -Under...:such: -

“+ circumstances; weare of opirion; that they- {I‘;-s' .
are bound to repair alt the real injuries.and "
personal wrongs sustained by the
libellants, but they are not bound to the
extent of vindictive damapes." The
Amiable Nancy, supra, at 558-559, 4 L. '
Ed. 456 (ctophasis in original), . |

.,

. t

Exxoix takes this statement as-a rule barting punitive
liability’ against shipowners for actions by underlings not
"ditected” "countenanced,” or *participated in" by the
ownets, < T T

3  Baker emphaysizes that the Phase I jury
instructions also allowed the jury to find Exxon
independently reckless, and that thie evidence for
fixing Fxxon's punitive Hability at Phase I
revolved around the recklessnesé of company
officials in supervising Hazelwood and eriforcing
Exxon's alcohol policies, Thus, Baker argues; it is
entirely possible thut the jury" found Exxon
reckless-in its own right, and in rio [##+21) way
predicated its liability for punitive damages or
Exxon's responsibility for Hazelwood's conduct,

* Brief for Respondeits 36-39, The fact remaing,

however, that the jury was not required fo state -
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the basis of Exxon's recklessness, and the basis
for the finding conld have been Bxxon's own
" recklessness or just Hozelwood's. Any error in
instructing on the latter ground camnot be
overlooked, booause "when it is impossible to
know, in view of the general verdiot returned
whether "the jury imposed lability on a
permissible or an impermissible ground, the

judgment must be' reversed and the case’

remanded.” Greenbelt Cooperative Pub. Ass'n v,
Bresler, 398 US, 6, 11, 90 8, Ct, 1537, 26 L. Kd,

. 2d 6 (1970) (internal guotation marks omitted),
i 4 Compare Protectus Aipha Nav. Co. v. Nordh
v Pacific Grain Growers, Inc, 767 F.2d 1379, 1386
(CA9 1985) (adbpting Restatement (Second) of

... Totts rule), with 'CEH, Inc. v. F/V Seqfarer, 70
' F.3d 694, 705 (CAL 1995); In vé P & E Boat .

" Rentals, Inc, 872 F.2d 642, 652 (CA5 1989);

 United Statés Steél Conp. v. Fuhirman, 407 F.2d

_ ’1143{’ 1748 (C46 1969).

Exxon further cliims that the Court confired this
rule in Lake Shore, supra, a railway case in which the

‘ééﬁit‘re'lie& on The Amiable Nangy [¥**22] fo announce,
i b imaticf of pre- |*2616) Eriz R: Co, v. Tomphins, 304 .

U.s:'64, 142616] 58 S, Cv. 817, 42 L. Bd, 1188 (1938),
gédtal common Iaw, that “[Hough fa) principal is lizble
o fake gompensation for [intentional torts] by his agent,
lie i not Heble to be punishid by exemplary dimages foix
an ‘intéint it vhich he did not participate.” ‘147 U.S, af
110, 1358, Ci. 261,371, Bd, 97. Beoause maritine liw

' temaing federal common law, and because the Coutt has’

never fevisited the issye, Eiccon argués that Lake Stiore

. enidures ps soand evidence of maritime Jaw. And even if

the Tule of Amiable Nuricy .and Lake Shose does not
éontrol, Exxon urges the Court to fall back to a
modern-day variant adopted in the coniext of Title VII of
the' Civil Rights Act of 1964 in Koistad v. American
Dental Assn, 527 US. 526, 544, 119 S, Ct, 2118, 144 L,
Ed. 2d 494°(1999), that employers are..not subject o
punitive damages for discriminatory conduct by their
managerial employees if they can show that they
maintained and enforced good-fiith - antidiscrinination
policies,

- Baker supports the Ninth. Circuit in upholding the

" instmiction, as it did on the authority.of Prosectus Alpha

Nav. Co, 767 F.2d 1379, which followed the
Restatement rule tecognizing corporate linbility in
punitive damages for reckless acts of managerial [**+*23}

employees, see 4 Restatement (Second) of Torts § 909(c)
(1977) (hereinafter Restatement), Buker says that The
Amiable Nancy offors nothing but dichmm, because
punitive damages were not at issue, and that Lake Shore
merely rejected company liability for the acts®f o
railvoad conductor, while saying nothing about Hability
for agents higher up the Tadder, like ship captains. -He:
also makes the broader points that the opinion ‘wad
oriticized for failing to reflect the majority rule of its ovri
time, not to mention its coufict with the respondeat
superior rule in thé overwhelming share of Iand-based
Jutisdictioits today. Baker argues that the maritime rule
should conform o modein land-based common law;
whete a majority of States allow punitive damages for the
conduct of ady employee, and ‘most others follow the

' Restatement, imposing liability for managerial agents, -

The Court is equally divided on this ‘question, and
[*“EEJHR1} {1] "[ilf the judges ave divided, the reversal
cannot be had, for no order can be made.” Durant v.
Esyex Co., 74 ULS, 107, 7 Wall: 107, 112, 19 L. Ed, 154
(1869).- We therefore leave the Ninth Cirouil's opinion
undistarbed in this respect, though it should: go: withiout
saying that the disposition here is' not: ‘precedential

[#*%24); on the- derivative liability question. See, eg. -

Nell v. [**581} Biggers, 409 U.S. 188, 192; 93:S: Ct:
375, 34 L, Ed. 2d 401 (1972); Ohio ex rel: Eaton v: Price;

364 U.S, 263, 264, 80 8. C1. 1463, 4 L. Bd. 24 1708, 88
Ohio Law Abs. 49 (1960) (opinion of Brennan, J.).

m

Exxon next, says that, whatever. the availability of
maritime punitive damages at common law, the CWA
preempis them, Baker responds with both procedural and
merits arguments, and although we do not-dispose of the
issue on procedure, . short; foray into its history is
worthwhile as a cautionasy tale,

' At the pretrial stage, the District Court controlled a
flagd of motions by an drder staying them for any

* purpose except discovery. 'The court uitimately adopted a

onse-management plan allowing receipt of soven speoific
summary jndgment motions afready scheduled, and
requiring. 2 party with additional motions to obtain the
court’s leave. Ome of the motions scheduled sought
summary judgment for Exxon en, the ground that the
Trans-Alaska Pipeline Authorization Act, 87 Stat. 584, 43
US.C. §§ 1651-1656, displaced maritime common law
and foreclosad the availability [*2617] of punitive
damages. The District Court denied the motion,

J-00159
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After the jury retumed the Phase I
punitive-damages verdiot on September .16, 1994, the

* parties stipulated [**#25] that all post-trial Federal Rules

of Civil Procedure 50 and 59 motions would be filed by
September 30, and the court so ordered, App.
1410-1411. Exxon filed 11 of them, including several
secking a new trial or judgment 25 a matter of law on ong
ground or another going to the punitive daynages award,
all of.which were denied along with the rest, On October
23, 1995, almost 13 months ufer the stipulated motions

- deadline, Bxxon moved, for the District Court to suspend

the motions stay, App. to Brief in Opposition 282-29a, to
allow it to.file a "Motion and Renewed Motion . . ., for
Jodgment on Pynitive Damages Claims". under Rules
49(a),.and 58(2) and, "o the extent they may be
applicgble, pursant to Rules S0(8), 56(5), 56(d), 59(a),

‘and 59(e)"5 App. to Biief in Opposition 30a-31a,

Exxon's accompanying memorandum 4sserted that two

" vecent cases, Glymn v. Roy Al Boat Mandgement Corp,,
- 57 F3d 95 (C49 1995), and Guevara.v. Maritime

Overseas Corp., 59 F.3d 1496 (CAS 1995), snggested
that the rule of maritime punitive damages was-displaced
by foderal statutes, inoluding the CWA. On November 2,
1995, the District- Court .summarily [**582] denied
Exxon's request to file the motion, App. to Brief in
Opposition’ [**#26] 35a, and in January 1996 (following

. the settlement of the Phase.IV compensatory claims) the

court entered final judgment,

5 Most of the rules under which Exxon sought
relief are inapplicable on their face. See Fed,
Rules Civ, Proc. 49(a), 56(b), (d), and 58(2).
Rules 50 and 59 axe less inapt: tliey allow,
respectively, entry of judgment as a matter of law
"+ and alteration of ametdment of the judgment. (At
“ oral ‘argument;’ counsel for Exxon ulfimately
characterized the motion as one under Rule 50,

Tr. of Oral Arg. 25.) But to say that Rules 50 and

59 are less inapt than the other Rules is a long

" way from saying they are apt. A motion under
Rule 50(b) is not allowed unless thie movarit

" sought relief on'similar grounds under Rule S0(a)

" before_ the case was submitted to the' jury. See
Rule 50(b); see also, e.g,, Zachar v, Lee, 363 F3d

70, 73-74 (CAl 2004); 9B C, ‘Wright & A: Miller,

" Fedéral Practice and Procedure § 2537, pp

" . 603-604 (3d ed, 2008). Rule 59(e) permits a court
to alter or amend 4 judgment, hut it "may not be

vsed to relitigate old matters, or to raise °

arguments or present evidence that could have

been raised prior to the entry. of judgment,” 11 C

- Wright & A, Miller, Fedetal Practice [**+27) and -

Procedure § 2810.1, pp 127-128 (2d ed. 1995)
(footnotes. omitted). Where Exxon has been
unable to demonstrate that any rule supported the
motion, we need not choose the best of the worst,
and risk implying that this last-minute motion was
appropriate under any rule. Suffice it to say that,
whatever type of motion it was supposed to he, it
was very, very late,

Exxon renewed the CWA preemption argument
before the Ninth Circuit. The Court of Appeals
recognized that Exxon had raised the CWA argument for
#he first time 13 monihs after the Phase NI verdict, but
decided that the claim "should not be treated as waived,”
because Exxon had Neonsistently argued  statutory
preemption” throughout the litigation, and the question.
wag of "massive . . . significance”.given the "ambiguous
ciroumstances” of the case, 270 F.3d at 1229. On the
merits, the Circuit held that the CWA did not preempt
maritime common Jaw on punitive damages. Id, at 1230.

, Although.. we “agree with he Ninth " Cirauits
conclusin, its reasons for reaching it do not holt up,
First, the reason the court thought that the, CWA issue
‘was not in fact waived was that, Exxon had alleged pther
statutory grounds for preempfion from the outset [++*28],
of the trial, But that s not enough, [**LEdHR2] [2] 16
is true that “[o]nce a fedaral claim is properly presented,
[*2618] a party can make any argument in support of
that claim; partics ave not limited to the precise
argyments they, niade below.” Yee v, Escondido, 503
U.S. 519, 534, 112 8. C, 1522, 1i8 L, Ed: 2d 153 (1992),

But this principle stops well short of legitimizing Exxon's |

untimely motion, If “statutory preemption” were a
sufficient claim to give Exxon lcense to rely on newly
cited statutes anytime it wished, a litigant could add new
constitutional claims ag he went along, simply because he
bad “consistently argued" that a challenged regulation
was, unconstitutional, See id, af 533, 112 § Ct, 1522,
118 L. Ed 2d 153 (wejecting substantive due process’
claim by takings petitioners who failed to preserve, it
below); Browning-Ferris Industries of Vt, Inc. v. Kelca,
Disposal, Inc., 492 USS, 257, 277, n, 23, 109 5. C', 2909,
106 L. Ed, 24 219 (1989) (rejecting due process olaim by
Eighth-Amendment petitioners).

That said, the motion still addressed the Circuif's
discretion, to which the "massive” significance of the

—an

(-‘I::':

J-00160
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quiestion and the "ambiguous circumstances” of the case

veere said fo be relevant, 270 F.3d at 1229. "I is the.

geneial nle, of course, that [**LEJHRS3] [3] a’ foderal
appellate couirt does not consider an issue [Y**29} not
pasted: upon’ below," Singleton v, Wullf; 428 US, 106,
120:°95 S, Ct. 2868, 49 L, Ed, 24 826 (1976), when to
deviate from this rule being a miatter "left primirily to the
digeretion of the courts of appeals, to be exercised on the
fheiy of individial cdses,” id, at. 121, 96 8, €1, 2868, 49
L."Ed. 24 826. We have previously stopped short of
stiting a general principle to contain appellate courts'
dilcxet:on, see ibxd., and we exetc:se the game fesuamt
ﬁoday ! P

6 We*do huve 1o say, thougll, that the Com't of
.t Appeals ‘gve short shrift to the District Couirt's
i '+ comimendable: management'-of this garganiuan
-+ litigation, and if the ease turned on: the propriety
of the Circuit’s decision to reach the preemption
issue we would take up the claim that it exceeded

' itirdigoretion: “Instead, we will only say that to the

&itenf the " Ninth: Cirouit impilied that the unusual
o giroumstanbes ofithis case called fos-an exception
JRE ' regular practice, we think.the récdord points the
* other way, Of vourse the Court of Appeals was
"1 corvect that this case wias complex and significant,
~36. muoh*so, in-fact; that the District Coirt was

o fni‘rly required to' divide it diato four phases, to
“'. ovetsee & punitive-datodges “olasy of 32,000
» " peoplé,"aiid to metiage, a motions induitiy that

. threatened o halt [***30} progress complétely.

* *"But the comple:dty of a case does: ot elimisiate
+-" 7 the valné of waiver and forfeiture rules, which
ensure that parties ¢an detérminie when an issueis

" ‘out of the case, and that Ftigation remains, to the

extent possible, an orderly progression.’ "The’

reason for the rules js not that litigation is a game,
like golf, with arbitsary rules to test the skill of the

. players, Rather, litigation is. a 'winnowmg
. proeess,’ and the procedures for preserving or
waiving issues are part of the machiuery by which

.. Gourts narrow what remains to be decided.”
‘ ,Poh'qu!n v. Garden Way, Inc., 989 ¥.2d 527, 531

(CAI 1993) (Boudin, J,) (gitation omitted). The -

District Court's sensible efforts to impose order
-upon the issugs in-play and:fhe progress of the
trial deserve our respect. )

As to the merits, we agreo with the [#*583] Ninth
Circuit that Exxon's late-raised CWA. claim should fail

. There are fwo ways to construe Exxon's argument that the

CWA's penalties for water pollution, see 33 U.S.C- §
1321 (2000 ed. and Supp. V), precmpt the common law
punitive-damages remedies at issuc here. The company
could be saying that any tort action predioated on an oil
spill is preempted unless § 1321 expressly preserves
[*++31] it. [**LEAHR4] [4)Section 1321(B) protects
"the nawgable waters of the United States, adjoining
ghorelines, .
States, shbject to a saving clause reserving "obligations , .

- uinder any provision of law for damages to any publicly
owned or privately owned pmperty resulting from a
dischiarge of any oil,” § 1321(0). Exxon could be arguing
that, because the [¥2619] saving clanse’ makes no
mention of preserving punitive’ damages for economic
loss, they are preempted. But so, of course, would a
numtber of other categorids of damoeges awards that
Exxon did not claim were preempted. If Bxxon were
correct: here, there would be preemption of provisicns for
compensatory damages for thwarting economic activity

 or, for. that matler, compensatory damages for physical;

persondl injpry from oil apills or ather water pollution,
But we find it foo hard tp. conclude that a, statute
exprossly geared to protecting "'water," "shorelines;" and
"natural resources” was intended to.eljminate sub silentio.
oil companies' common Jaw duties tq ; xeﬂmn from:
injuring the bodies and lwelnhoods of mvate individuals:

Peghaps on ‘account of it ovezbrendtj:, Exxon
disolaims taking this position, admitting [***32] that the

CWA does not (‘iisplace compensatory remedies for-

consequeices of water pollution, even thage for eponomi¢
harms, See, e.g., Reply Brief for Pennonem 15-16. This
concesslon, however, - feaves - Exxon w:th ‘the equally
uitenable olaim that thé CWA ,somehow preemptq
punitive damagqs, hut not compensatory damages, for
economic lnss. Buf nothing in the statutory text points to
ﬁagmnhng the recovery scheme this way, and we have
rejested similar attempts o sever remedies from. their,
causes of action, See Sifkwood v, Kerr-McGee Corp.,
464 U8, 238, 255-25@ 104 8, Ct. 615, 78 L. Ed, 2d 443
(!984) All in all, we see mo clear indication of
congressional infent fo occupy the entire field of poltution
remedies, see, e.g;, United States v. Texas, 507 U.S, 529,
534, 113 S. C1, 1631, 123 L. Ed 2d 245 (1993) (

[**LEJHRS] [5] "in order to abrogate a connnon—law-

pmclple, the statate must speak directly to the question
addressed by the common faw" (internal quotation mazks
omitted)); nor for that matter do we perceive that punitive
damages for private harms will have any frustrating effect

[and] natural resources” of the United

J-00181
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on the CWA remedial, [**584] scheme, which would
point to preemption.” :

7 In this respéct, this case differs from twp
invoked by Bxxon, Middlesex; County Sewerage
Auth. v. Ngtional Sea Clammers Ass'n, 453 U.S, 1,
. JOL S, Ct. 2615, 69 L, Ed. 2d 435 (1,98:1), [*++33}
and Milwaukee v, Mlinois, 451 US. 304, 101 §,
Ct. 1784, 68 L Ed 2d 114 (1951), where
plaintiffs' common faw nuisance claims amounted
to arguments , for = effluent-discharge standards
different from those pravided by the CWA. ‘Herp,
. Baker's private olaims for economip injury do not
Ahreaten  similar interference  with federal
.regulatory goals with respect to "water,"
"shorelines,” or "natural resources.” :

P v,
TV .
.

' Finally, Exxon raises an issue of first impression
about punitive damages in [**LEJBRS].[6} marifime
law, which falls within 4 fedetal’ courts jurisdiction to
décide in the manner of & coinmon liw court, subjedt to
the anthority' of Congress to legislate otherwise if it

disagrdes-withi the judicial tesult, See U:S~Const, Ari.
JE 2, el 1; see, e.g., Edmonds v. Compagnié Generdle
- Transailantique, 443 U.S, 256, 259, 99 8. Ct, 2753, 61 L.

“Bd ‘% 521 (1979) ("Admiralty Hivy is jiidge-made law to
/ preat extent”), Romere v. International Terminal
Opérdtiig Co, 358 U.S. 354,.360-361, 79S. Cv. 468, 3 L.
Ed. 5d 368 (1959) (constitutional grant "empdwered the
fedefal courts ™. . . to’ continile the development of
[ugrifimie] law"), I addiiion to its resistance to
dérivative Hability for punitive ' damages and’ s
préemption olaim already disposed of, Exxon challengess
the sizé of the femaining $ 2.5 billion punitive [*+*34]
damages award, ‘QOther ‘thaz its pre'empﬁor_n argument, it

doss not oftbr'a legal ground for concluding " that-

)

- migritime law’ should never award piniitive damages, or

that none sht_mli'irb'e awarded in this cése. but it does
argue that this award exceeds the bounds justified by the
punitive damages [*2620] goal of deterring reckless (or
worse) beliavior and the consequently heightened thrent
of harm. The claim goes to our understanding of thie
place of pimishment in modem civil law and reasonable
stadards of process in administering punitive law,
dubjeots: that call for starting with d brief acoount of the

histéry behind today's punitive damages,
A

. The modemn Anglo-American dootrine of punitive
damages dates back at least to 1763, when a pair of
decisions by the Coprt of Common Pleas recognized the
availability of -damages ,"for more than the, injury
received.” Wilkes v, Wood, Lofft 1, 18, 98 Eng: Rep,
489, 498 (1763) (Lord Chief Justice Pratf). Tn Wilkes-v.
Wood, ane of the foundations of the Fourth Amendment,
exemplary damages awarded against the Secretary. of
Stats, responsible for an-unlaveful search of John Wilkes's
papers, were. a speclacilar 4,000. See geverally Boyd v.

United States, 116 U,S. 616, 626, 6 5. Ct. 524, 29 L. Ed.

746 (1886), [***35] And in Huckle v. Money, 2 Wils,

203, 206-207, 95 Eng. Rep. 768, 768-769 (. B. 1763),

the same judge who is recorded in Wilkes gave an opinion

upholding a jury's award of 300 (against a government

officer again) although "if the jury had'been confined by
their oath to consider the mere personal injury only,

perhaps [20] damages would have been thouglt damages

sufficient.” - U S =

. Awarding. da;x-;ages begongl gi:_eicmﬁpen,satnry was
not, however, a wholly novel, idea even. then, legal codes
from ancient times through; the, Middle Ages. having

called for rultiple damages for certain egpegially harmful .

acts. See, eg., Codo of Hammurabi' [*585],§°3 R,
Harper. ed. 1904) (tenfold penalty for stepling the goat of
& freed man); Statute of (Flougestey, 1278,:6.Edw, J, ch. 5,

') Stat. ut Large 66 (bl damages. for waste). But

punitive damages , were, 2 common law innovation
untethered . to sirict numerical multipliers,. and the
doctrine promptly crossed the Atlantic, see, 6.2, Genay v.
Norris,» 1 8.CL. 6, 7 (1784); Coryell v. Colbaugh, 1
NJ.L. 77 (1791), to become widely accepted in American
courts by the middle of the 19th century, see, e.g,, Day v,
Woodworth, 54 U.S. 363, 13 How. 363, 371, 14 L, Ed.
181 (1852). . ‘

B

Early common law cases offered [***36] various
rationalés for punitive-damages awards, which were then
generally dubbed "éxemplary," iplying that these
verdicts were justified as pimishment for extraordinary
wrongdoing, as in Wilkes's case. Sometimes, though, the

 dxtraordinary clement omphasized was the damages

awatd itsélf, the punishment being "for example's sake,"
Tullldge v. Wade, 3 Wils, 18, 19, 95 Eng. Rep. 509 (K. B,
1769) (Lord Chief Justice Wilmot), "to deter from any
such proceeding for the future,” Willkes, supra, at 19, 98
Eng. Rep., at 498-499. See also Coryell supra, at 77

J-00162
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(instructing the jury "to give damages for example's sake,
to prevent such offences in [the] future").

A’third historical justification, which showed p in
some of thie early cises,- has been noted by’ recent
commerititors, and that was tie néed "to compensate for
intangible * injuries, compensation  which was “not
otherwise available under the ‘natrow conception of
compénsatory daidiages prbvalent at the time,"SCooper
Tndustries, #2621} Inc. v: Leatherman Toal Group, Inc,,
532 US. 424, 437-438, n. I1, 121 8.Ct. 1678, 149 L, Ed.
2d 674 (3001)’ (citing; inter alid Note, Exemplary
Bmiﬁges in thé Law of ‘Torts, 70 Harv. L. Rev. 517 .
(19575). But ‘see Sebok;’ What Did’ Punitive’ *Damaged
Do? 78 ‘Chi, Kentlo. Rev, 163, 204 (2003) ' ghate 1) |
(‘argumg that “putiitive damages bave' nevet served the
sbmpensatofy funotion ‘attributed'to them by'the Court in
G’dopef') A¥'the century progressed,” and Vthe types of
comptnsatory damages' aviilable - to plaintiffs .-
brohdened," Gooper Industriés, 'mpm ‘at 437, n. LI, 121
8 C1:'1678, 1491, Ed*2d 674, the consequenice whs that
Aniericari courts tended 6 speak of punitive damages as
gbpikate and distinet fFom couipensatox‘y dambages, seé,
e, 'Day, supra, in 371, 13 How, 363971, 14 £ Ed, 181
(udiitive daimages. "hav{e] in view the eomnity of [the]
offence vhther than the neasure of compensation th'the
plaintiff"), See generally 1 L. Schlueter,  Punitive
Damages §§ 1 3(0)-(1)) 14A) (Sth ed, 2005)
(hereiniafter . Solifubrér) *( (e
edlipse of thé cemiignsatory finétion" m the decndes
followmg the 18305) s

"8 Indead, at least one l9th-oenmry treatise wﬁter
asserted fhat there was "no doctrine- of
' ' anthentically = ‘putiitive' damiges” ‘and  that
"judgnicits that ostensibly inctuded" punitive
" damdges [were] in reulity no fhore than, fall
' compensation. Pacific Mut. Lif¢ Ins. Co. ‘v,
Haship, 499 U8 1, 25, 111 8. C1, 1032, 113 L.
Ed’ 2d-1 (1991) (Scalia, J., concurting in
judginent) {(citing 2 S, Gxeenleaf, Law of
* Bvidence: 235,n2(13thed 1876)). "This view,"
" however, "was not widely [**%38} shaved.”
Haslip, supra, at 25, 111 8, Ct. 1032, 113 L. Ed.
* 2d 1 (Scalia, J., conewrrinig in judgment) (oiting
- other . prominent -
‘Whatever the actual importance of the subterfuge

for compensation may have been, it declined.

Regardless of the altemative rationales over the

foribing ' the' "amdst total

19th-century - treatises).--

years, the consensus today is that [**LEJHR7] [7] -

punitives are aimed not at compensation but principally at
[**586] tetribution and detexring harmful conduct, 9 'This
consensus informs the doctrine in most modern American
Jurisdictions, where juries ute customarily instructed oit
twin goals of punitive awards, See, e.g., Cal. Jury Yustr.,
Civil, No." 14.72.2 (2008) ("Yon must now determine
whether yon ‘should awsird ‘punitive damages against
defendant(s] . . .'for the sake of example and by way.of
punishment®); N. Y. Pattern Jury Instr., Civil, No. 2:278
(2007):("The purpose of punitive ‘damages iz not fo
coinpénsate the plaintiff bist to punish the defendant ...,
and thereby to disconrage the defendant . , . from acting
iit' a Ginsilar way in the futute"). The prevailing rule in
Amiétican covris alto linits punitive daages to' dases of
whint the €duit ini Day, supra, at 371, 14 L. Ed. 181;
spoke'‘of as "enokmity," where a defendants conduct is
"autrageous,” 4 Restatement § 908(2); - {¥**39} owing to
"grdis neligence,”’ "willfi, wanton, ‘and teeklbss
indiﬁhrence for the rights of ofliers,” or behavior- even
more deplui'able, 1 Soﬁhnetar §9. S(A)»m C .

9 See, 2., Maslmitz v Maunt Sinak Medlcal
Center, 69 Ohio St. 3d 638, 651;' 1994,0kip 324,

635 NE.2d 331, 343 (1994} ("The: purpose:ef
punitive- damages is not.to compensate a plaintiff}

but ‘to punish :and deter certaip conduct®)

« Hamilton Development Co. v. Broad Rock -Club,

* Inc, 248 V. 40: 43, 443 5. E. 24 140, 143, 10 Va,
Law Rep, 1449 (1994) (same); Loitz v Remingtan
drins Co., .1381ll. 2d 404, 414, 563 N.E.2d 397,

© 1 401, 150 DL Bec. 510 (1990) (sdme);. Green OH
+ ~Co, v, Hormsby, 539 So, 2d-218, 222 (dla. 1989)
- (8eme); -Masaki v, General. Movors Corp,, 71
“Haw. 1, 6, 780 R.2d 568, 570 (1989)-(same); see

- also Coaper Industries;. Inc. v. Leatherman Taol

' .Group, Inc,, 532-U.S:.424, 432,121 8. €4, 1678,

Ao 149 L. Fd, 2d 674 (2001) (punitive damages are

. “intended to punish the defendant and to dater

- future wrongdoing"); State Farm M, Automobile

Ins. ‘Co, v, Campbell, 538 U.S. 408, 416, 123 S,

Ct, 1513, 155 L. Ed, 2d 585 (2003) ("[Plunitive

, i.damages , . . dve aimed at deterrence and
reiribution");.4 Restatement § 908, Comment a,

10 - These standards are from the forts comiext;

diffarent standards apply to other causes of action.

Undor the umbrellss of pusishment and [**+40} its
aim of deterrence, degrees of rolative blameworthiness
are apparent. Reckless conduct is not intentional or
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.malicious, nor s it necessarily callous foward the risk of

- harming gthers, as opposed to unheedful of it. See; e.g,
-2 Restatement §.500, Comment a, [*2622]., pp 587-588

(1964) ("Recklessness may consist of sither of two
different types of conduct, In one the actor knows, or has
reason to know . . . of facts which create ahigh degree of
tisk of . . , harm to another, and deliberately proceeds to
act, or to fail to act,. in conscious disregard of,.or
indifference to, that risk. In the other the actor has such
knowledge,. or reason to know, .of the.facts, but does ot
realize or appreciate the high degree of risk involved,
although a reasonsble man in his-position. would do so").
Action faken or. omitted in oxder; to augment profit
represents an- enhanced degree of punishable;culpability,
us of eourse does willful,or malicious action, taken wifh a
purpose to injure, * See 4 1d, § 908, Comment e, p 466
(1979) ("In determining the amount of punitive damages,
«» « the trier of fact can properly consider not merely the
act itself bug.all the circumstances inpluding the motives
of the: wrongdoer'  [**¥41] . ,.."); of, Alaska Stat. §
09.17.020(g) (2006) (higher statutory limit applies where
conduct was motivated by financial gain and its adverse
consequences were known to the defendant); 4, Code
Arin. § 16-55-208(5) (2005) . (statitory Jimit ‘does not
apply where 46 defendant intentionally pursued a course
of conduct for the putpose of causing injury .or- damage).

. [¥*587]*Regardless - of - culpability;. however, heavier

puiitive awards hizve been thought to-be justifidble when
wrongdoing is . hird. to detect (increasing chances of
geiting avay with it), see, eg, BMW of North America,
Inc. v. Gore, 517 U.S, 559, 582, 116 8. Ct 1589, 134 L.
Ed, 2d-809(1996) (A higher ratio* may also be Justified
ini-cases in which thie'injury is hard to detect™), or when
the value of injury dnd the comesponding compensatory
awerd are smiall (providing fow’ incentives 1o sue), see,
&g} ibid. ("fLlow awards of-compensatory damages
may properly support s higher fatio . , ..if, for example, a
particularly egregious act has resulted in only a small

amount of econdmic: damages"); 4 Restatement § 908, -

Comment ¢, p 465 ("Thus an award of nominal damages ,
. « is enough fo support a further award of punitive
damages, when a tort, , . . is commiited for an oufrageous
[%**42] purpose, but no significant harm has resulted").
Aund; with a broadly analogous object, some regulatory
schentes provide by statute for multiple recovery in order

. to induce private - litigation to supplement official

enforcement that might fall short if ynaided. See, e.g,,

Reiter v, Sonctone Corp,, 442 U.S, 330, 344, 99 5. Ct,.

2326, 60 L. Ed, 2d 931 (1979) (discussing antitrist treble
damages). e .

c

State regulation of punitive damages varies, A few
States award them ravely, or not at all, Nebraska bars
punitive damages entirely, on . state * constitntional
grounds. See, e.g, Distinctive Printing and Packaging
Co, v. Cox, 232 Neb. 846, 857, 443 N.W.2d 566, 574
(1989). (per curiam). Four others permit . punitive
damages only when authorized by statutes Louisiana,
Massachusetts, and Washington. as a matter of common
law, and New Hampshire by statyte codifying common
law tradition. Sve Ross v. Comoco, 2002-0299, p 14 (La,
10/15/02), 828 So. 2d 546, 555; Flesner v. Technical
Communications Corp,, 410 Mass, 805, 813, 575 NE2d
1107, 1112 (1991); Fisher Properties v, Arden-Mayfair,

Jnc., 106 Wn,.2d 826, 852, 726 P.2d 8, 23 (1986); N. H,

Rev. Stat. Ann. § 507:16 (1997); see also Fay v. Parker,
J3 N. H, 342, 382 (1872). Michigan courts. friv43)
recognize only exemplary damages supportable .as
compensatory, tather than truly punitive, see Peisner v,
Detroit Free Press, Inc, 104 Mich, 4pp. 59, .68,- 30¢
N.W.2d 814, 817 (1981), while Connectiout courts have
limited what they call punitive recovery fo.the "expenses
of bringing the [*2623] legal action, including attorriey's
Tees, less -taxable costs,” Larsen Chelsey. Realty Co. .
Larsen, 232 Conn. 480, 517,m, 38,656 4.2d 1009, 1029,
niI99y. .. . . .. ..

.
V2 [T

As for procedure, in most Amerioan jnrisdicﬁqng_mé
amount of the pusitive award is generally de(ermineglh}
a jury in the first instance, and that “determination i then
reviewed by trial and appellate courts to ensure that it is
reagonable.”. Pacific Mut: Life Ins, Co, v. Haslip, 499
US. 1, 15, 111 8. Ct. 1032, 113 L. Bd. 2d 1 (1991); gee
alsa Honda Motgr Co, v. Oberg, 512.U.S. 415, 421-426,
114 8. Ct, 2331, 129 L. Bd. 2d 336 (199411 Many
States have gone fither by imposing statutory limits on
punitive awards, in the form of absolute. monetary caps,
se, eg,Va. Code dnn. § 8.01-38.1 (Lexis 2007) ($
350,000 cap), a maximum matio of punitive to
compensatory damages, see, e.g., Ohio Rev, Code Am. §
2315.21(D)2)(a) (Lexis 2001) (2:1 ratio in most tort
[**588] cases), or, frequently, some combination of the
two, see, [***44] c.g., Alaska Stat, § 09.1 7.020¢) (2006)
(greater of 3:1 ratio or § 500,000 in most aetions). The
States that rely on a multiplier have adopted a variety of
ratios, ranging from 5:1.to 1:1, 12

11 A fike procedure was followed in this case,
. without objection, -
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12 See, eg., Mo. Rev. Stat. Ann. § 510.265(1)
(Vernon Supp. 2008) (greater of 5:1 or § 500,000
in most cases); Ala, Code §§ 6-11-21(a), (@)

" (2005) (grester of 3:1 or $ 1.5 million in most
+ personal injury suits, and 3;1 or § 500,000 in most
other actiong); N.' D. Cemt. Code Amm. §
32:03.2-11(4) (Supp. 2007) (greater of 2:1 or $
256,000); Colo. Rev, Siai. Adwi, § 13-21-102(1){a}
(2007) (1:1). Oklahoma has # graduated schetne,

* with the Hmit on the punitive award turning-on the -

mature of the defendant's canduct, See Okla. Stat.,
it 23, § 9.1(B) (West 2001) (greater of 1:T or §
100,000 in cases involving “teckless disregard");
§ 9.J(C) (greater of 21, § 500,000, or the
financial benefit deiived by the defendant, in
.cases of intentional and ralcious conduct); §
- 8.1(D) (no Bimit where the' conduct is imennonal.
" malicious, and life threatamng)

" Despite- these Yimitations, punitive damages overall
are higher and more frequent in the United [*+*45)
States thau they are anywhere else, See, e.g, Gotanda,
Punitive Damages: A Comparative Analysiz, 42 Colum,
J. Transnat'l L. 391, 421 (2004); 2 Schlucter § 22,0, Tn

Englhnd and Wales, punitive, or exemplary, damages ard
available onfy for - Gppressive, arbitrary, or
unconstithtional action by government servants; injuries
designed by the defeundant to yield a larger profit than the
likély cost of compensatory damagen, and ¢onduct for
whick punitive damages are expmsﬂly authoiized by
siatate. Rookes v. Bm-nard, [1964] 1 All B, R, 367,
410411 (4. L.). Even in the circumstances where
punitive damages are allowed, they are subject to strict,
mdxcially imposed guidelines. The Court of Appeal in
Thonwon y. Commissioner of Police of Metropolis,
[1998] Q. B. 498, 518, said that a ratio of more than thres

times the amount of compensatory dameages will tarely be

appropriate, awards of less tham 5,000 are likely
unnecessary; awards of 25,000 should be excepﬂonal'
and 50,000 should be considered the top,

‘For firther Gontrast with American practice, Canvida
and’ Australia allow exemplary dampages for outrageots

" conduct, but awards.ar¢ considered extraordinary and:: - .

rarcly issue. See 2 Schiueter [#+*d46] 8§ 22.1(B), ().
Nongompensatory damages are not part of the civil-ceds
tradition andhthus unavailable in such countries as France,
Germanty, * Ausira, and Switzetland, See id, §§
222(A)(C), (E). And some ‘legal systems not only
docline to recognize punitive damages themselves but -

refuse to enforce foreign punitive judgments as contrary
to public policy. See, [*2624] e.g, Gotdnda, Charting
Dévelopments Concerning Punitive Damages: Is the
Tid¢' Changing? 45 Colum. L Transnitl L, 507, 514,
518; 528 (2007) (noting refusals to enforce judgments by
Japanése, alian, ‘and German couxts, positing that such
refusals may be on the decline, but concluding,
"Americdn parties should not anticipate smooth sailing
when seeking to have a domestic punitive damages award
réoognized axid enforced in other countries"),

D

Amerioan punihve damages huve been the target of
audible crificism in recent decades, see, e.g, Note,
Developments, The Patlis of Civil Litigation, 1/3 Harv,
L. Rev. 1783, 1784-1788 (2000) (surveying criticism), but
the most rgoent, studies tend to underout much of it, see
id, at 1787-1788. A survey of the literature reveals that
discretion to award punitive damages has mot:

- mass-produced ronaway [**%47] awards, and although

some studies [**589] show the dollar amounis of
puniﬂw-dnmages awards growing aver time,.gven in real
terms,!3 by most accounts the median ratio of punitive to
compensatory awards has romained loss than 1:1%" Nor
do the data substanbiate a marked inoremse: in the
percentage of cases with. punitive awatds over the past
several decades.!® The figures thus show am overall
[*2625] restraint and suggest that'i in many instances a
high mtio -of punitive to compensatory damages is
substantially greater than necessaxy to punish or deter,

13 SW, 3,8 .» RAND mﬁm‘e for le mﬂﬂce,
‘Hengler &. B, Moller. Trends in Pumtxve
Damages-, table 2 (Mar. 1995) (finding an increase
_ in median awards between the carly 1980s and the
early 1990s in San Francisce and Cook Counties);
Moller, Pace, & CarroB, Punitive Damages in
Financial Injury fury Verdicts, 28 J, Legal Studies
283, 307 (1999) (hereinafter Financial Injury Jury
Verdicts) (studymg Jury vendiots in "Financial
Tojury" cases in six States and Cook County,
Iifinois, and: finding 2 marked increase im the
..median award between the late 19805 and the
early 1990s); M. Peterson, S. Sarma, & M.

Shanley, Punitive Damages: Empirical Findings ..

[r**48] 15 (RAND Institate for Civil Justice
. 1987) (hereinafter Punitive Damages: Empirical
Findings) (finding that the median punitive award
increased nearly 4 times in San Francisco County
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between the. early 1960s and the early 1980s, and
43 times in Cook County over the same period),
But see T. Eisenberg et al., Juries, Judges, and
Punitive Damages: Empirical Analyses Using the

.- Civil Justice Survey of State Courts 1992, 1996,

and 2001 Data, 3 J. of Empirical Legal Studies

" 263, 278 (2006) (bercinafier Jories, Judges, and

Punitive Damages) (analyzing Burean of Justice
Statistics data from 1992, 1996, and 2001, and
concluding that “[nlo statistically significant
variation exists in the inflation-adjusted punitive

award level over the three time periods™); Dept. of -

Justice, Bureau of Justice Statistics, T. Cohen,
Punitive Damage Awards in Large Connties,
2001, p 8. (Min 2005) (hereinafier Cohen)
(compiling data from the Nation's 75 most
populous counties and- finding that the' median

" ponitive dumage award in oivil jury trals
© " -decreased between 1992 and 2001). '
" .14 Sce, eg. Juries, Judges, and Punitive
" “Damages 269 (repoiting median ratios of 0.62:1
*'in jury trials and 0.66:1 in bench trials using

" [***49] the Buremi of Justice Statistics data from

¢

1/1992, 1996, and 2001); Vidmar & Rose, Punitive

Damages by Jurles in Florida, 38 Harv. J. Legis.
487, 492 (200!) (stadying oivil dases in Florida

" . state courts between 1989 and 1998 and finding a

median ratio of 0.67:1). But see Financial Injury
Jury Verdicts 307 (finding a median ratio of 1.4:1

in "financial injury" cases in the late 1980s and -

early 1990s). - - . A

15 See, e.g., Cohen 8 (compiling data from the
Nation's 75 most populous connties, and finding
that in jury trials where the plaintiff prevailed, the
percenfage’ of ‘cases “involving punitive awards
was 6.1% in 1992"and 5.6% in 2001); Financial
Injucy Jury Verdiocts 307 (finding a statistically
significartt decrease in the percentage of verdicts
in "financial injury" caes that include a punitive
damage award, from 15,8% in the early 1980s to
12.7% in the early 1990s), But see Punitive
Damages: Empirical Findings 9 (finding an
increase in the percentage of civil trials resulting
in punitive damage awards in San Francisco and
Cook Cowities between 1960 and 1984). One
might posit that ill effects of punitive damages are
clearest not in acfial awards but in the shadow
that the punitive' regime casts [***50] on

seitlement negotiations and other litigation

decisions. See, e.g,, Financial Injury Jury

Verdicts 287; Polinsky, Are Punitive Damages
Really Insignificant, Predictable, and Rational?
26 J. Legal Studies 663, 664-671 (1997). But
here again the data have not established a cjoar
comelation, See, e.g., Eaton, Mustard, &
Talarico, The Effects of Seeking Punitive
Damages on the Processing of Tort Claims, 34 J,
Legal Stidies 343, 357, 353.354, 365 (2005)
(studying data from six Georgin counties and
concluding that “the decision to seek punitive
damages has no statistically significant impact”
on "whether a case that was disposed was done so
by trial or by some other procedure, including
seftlernent,” or "whether a case that was disposed
by means other than a trial was more likely to
have been settled™; Kritzer & Zemans, The
Shadow of Punitives, 1998 Wis. L. Rev. 157, 160
(1998) (noting the theory that punitive damages
cast a large shadow over settlement negotiations,
but finding that "with perhaps ome exception,
what little systematic evidence we could find.does
not support the notion" (emphasis deleted)).

The real problem, it seoms, is the. sark

. wnpredictability of punitive awards, Courts ['**fS_Ij,oﬂ'

law are congemed with fairness as sonsistengy, and
eVidence that the metfiin nratio. of Jpuuitive., fo
compensatory awards falls [**590] within a reasonable
zone, or that punitive awards are infrequent, fails to tell
us Whether the spread between high and low individyai
awards is acoeptable. The available data suggest it is not,
A. recent comprehensive ‘stady of punitive damages
awarded by juries in state civil trials found o median mtio
of punitive to compensatory awards of just 0.62:1, but a
mean ratip of 2.90:1 and a standard deviation of 13.81,
Jurieg, Judges, and Punitive Damages 269.16 Bven to
those of us unsophisticated in statistics, the thrust of thege
figures is clear;. the spread is great, and the outlier cases
subject defendants to. punitive damages that dwarf the
corresponding compensatories. The distribution of
awards is narrower, but still remarkable, among punitive
damages assessed by judges: the median ratio is 0.66:1,
the mean ratio is 1.60:1, and the standard deviation is
4.54. Ibid. Other siudies of some of the same data show,
that folly 14% of punitive awards in 2001 were greater
than four times the compensatory damages, see Cohen 5,

with 18% of punitives in the 19905 more [**+*52] than;

trebling the compensatory damages, see Ostromy
Rottman, & Goerdt, A Step Above Anecdote: A Profile
of the Civil Juty in the 1990s, 79 Judicature 233, 240

J-00166

Ot e ot et by v

i
!
i



Page 15

128 8, Ct. 2605, *2625;'171 L. Bd. 2d 570, **590;
2008 U.8, LEXIS 5263, #*¥52; 76 U.S.L.W, 4603

(1996). And a study of "financial injury” cases using a
different data set found that 34% of the punitive awsirds
wers greater tham three times the cortesponding
compensatory damages, ' annc:al Injury Jury Verdiots
333"

* 16 'This study examined "the most representative
gample of state coprt frials’in the United States,”
involving "tort, confract, aud property cases
disposed of by trial in fiscal year 1991-1992 and

. then calendar years 1996 and 2001.. The three
" separate data sets: cover state courts of geperal
. jurisdiction in a random sample of 46 of the 75
. most populous counties ‘in the United States.”

" ", Juries, Judges, and Punitive Darnages 267. The
" information " was "gathered - directly” from

. state-court clerks"offices and the study did "not

rely en litigants or third parties to xeport.” Ibid,

. Starting with the premise of a punitive-damages
regime, these ranges of variation might be acceptable or
even desirable if they resulted fiom.judges' and juries'
refining. their judgments to reach a generally accepted
optimal level of penalty and deterrence [***53) in cuses
involving a wide range of circumstances, while producing
fairly consistent results in cases with-wimilar facts, Cf
TXO Production Corp. v, Alliauce Resources Corp., 509
US. 443, 457-458, 113 8 C4, 2711, 125 L. Bd, 2d 366
(1993} (phrality - opinion), Bt ‘anecdotal evidence
suggests [*2626] that nothing of that sort is going on.
One of our own leading cases an punitive damages, with
a $ 4 million verdict by an Alabama jury, noted that a
second: Alabama cass with swikingly ‘similar facts
produced "a comparable amount of compensatory

" damages® but "no pupitive damages at all” See Gore,
‘517 US., at 565, n. 8, 116 8. Ct, 1589, 134 . Ed, 2d 809. "

As the Supreme Court of Alabama candidly explained,
"the disparity between the two jury verdicts . . . [wlas a
reflection of the inherent unceriainty of the trial process.”
BMW of North America, Ine. v. Gore, 646 So. 2d 619,
626 (1994) (per curiam). We are aware of no scholarly
wotk pointing to consistency across punitive awards in
cages involving similar olatms and circumstances,)” .

17 The Coust is awate of a body of literature
-runping parallel to anecdotal reports, examining
the prediciability of punitive awards by
. -conducting nuwerous “mook juries,” where
. different "juxors” are confronted with the same
hypothetical [***54] cage, See, e.g,C.Sunst@m.

R. Hastie, J. Payne, D. Schkade, W. Viscusi,
Punitive Damages: How Juries Devide (2002);

Schkade, Sunstein, & Kahneman, Delibetating

About Dollars: The Severity Shift, 100 Cotum. L.
Rev. 1139 (2000); Hastie, Schkade, & Payne,
Juror Judgments in Civil Cases: Bffects of
Plaintiffs Requests and Plaintiffs Identity on
DPunitive Damage Awards, 23 Law & Hum.
Behey. 445 (1999); Sunstein, Kahmeman, &
- Sohkade, Assessing Punitive Damages (with
Notes on Cognition and Valuation in Law), 107
Yald L. J, 2071 (1998), Because this research was
ﬁmdedmpmbyEm(on,wedeclinetorelyomt

|**59ll E

The Courl's tesponse 4o outlier punitive damages
awards: has thus far been confined by claims at the
constitutional level, and' our cases have announced due
process standards that every award must pass. See, e.g,
State Farm Mur. Auwtomobile Ins, Co,'y. Campbell, 538
U.S. 408, 425, 123 8, €t. 1513, 155:L. Ed, 24 585 (2003);
Gore, 517 U8, at 574-575, 116 8. Ct. 1589, 134 L. Ed,
2d 809. Although "we have, conélsﬁently rejected the
notion-that the constitutional line is marked by a“Simple
mathematical formula,” id; ot 582, 116 S, Ct. 1589, 134,
L. Ed. 24 809)-we have determined that “few awards
excoeding a single-digit. matio between punmitive und
coinpensatory damages, to a significant depyee, [**#55}
will satisfy due process,” .Stare Farm, 538 U.S., at 425,
123 8 Ct° 1513, 155 L Ed 2d 58%; “fwlhen
compensatory.damages are substantial, then a lesser ratio,

perhaps only equal to compensatory- damages, san reach -

the outermost limi¢ of the due process guarantee,” #bid;

Today's enquiry'c,liﬁ;ets from due pr;mess review
becayse the case ariges onder federal maritime
Jurisdiotion, and we are reviewing a juty award for

- conformity with maritime law, rather than the outer limit

allowed by due process; we are examining the verdict in
the oxercise of federal maritime common law authority,
which precedes and should obviate any application of the

constitutional standard, Our due process cases, on the

contiary, have all involved awards subject in the first
instaioe to state law. See, eg., id, af 414, 123 8. CL.

. 1513, 155 L. Ed. 2d 585 (fraud and intentional infliction

of emotiong] distress under ‘Utah law); Gore, .Wpra. at
563, 116 5. C1, 1589, 134 L. Kd. 2d 809, and n 3 (frand
under Alabania law); TXO, supra, at 452, 113 8. Ct.
2711, 125 L. Ed. 2d 366 (plunality opinion) (slander of
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title under West Virginia law); Haslip, 499 US,, at 7, 111
5. Ct, 1032, 113 L. Ed. 2d I (fraud under Alabama Taw).

. Thege, as state-law cases, could provide no occasion to
consider a "common-law standard of excessiveness,"
Browping-Ferris Industries, 492 U.S., at 279, 109 8. Ct.
2909, 106 L. Ed. 2d 219, and the only matter [***56] of
federal law within our appellate authority was the
constitutional due process jsswe,

Our roview of punitive damages today, then,
considers not their intersection with the Constitution, but
the desirability of regulating them as a common law
[*2627] remedy for which responsibility Hies with this
Court as a source of judge-made law in the absence of
statute, Whatever may be the constitutional significance
of the unpredictability of high punitive awards, this
feature of happenstance is in tensjon with the fanction of
the awards as punitive, just because of the implication of
- unfaimess that an eccentrically high punitive verdict
carries in a sysfem whose commonly held notion.of law
rests on 4 sense of faimess in dealing with one another.
Thus, a penalty should be reasonably prediotable in ifs
severity, so that even Justice Holmes's "bad man" can
leok ahead with some ability to know [**592] what the
stakes are: in choosing one course of action or another,
Sée The Path of the Law, 10 Harv, L. Rev, 457, 459.
(1897). And when the bad man's counterparts turn: up
from time to time, the penalty scheme they face ought to
threaten. them with a fair probability of suffering in like
degree when they wreak like damage. [***57] Cf. Koon
v. United States, 518 U.S. 81, 113, 116 S, Ct. 2035, 135
L, Ed 2d 392 (1996) (noting the need "to reduce
unjustified disparities” in criminal sentencing "and so
reach toward the evenhandedness and neutrality ihat are

the distinguishing marks of eny principled system of

justice®),” The common sense of justice would surely bar
peialties that reasonable people would think excessivé
for the harm cansed in' the eiroumstances, ‘ :

F
1

With that aim ouselves, we have three basic
appraaches to consider, ane verbal and two quantitative,
As mentioned before, a number of state courts have
seftled on criteria for judicial review of punitive-damages
awards that go well beyond traditional "shock the
consciencs” or "passion and prejudice” tests, Maryland,
for example, has set forth a nonexclusive list of nine
review factors under state common faw that include

"degree of heinonsness,” "the deterrence, value of-fthe
award]," and "[wlhether [the. punitive award] bears.a.
reasonable - relationship to the compensatory damages
awarded." Bowden v, Caldor, Inc., 350 Md, 4, 2539,
710 A.2d 267, 277-284 (1998). Alabama has seveu
general criteria, such as "actual or likely harm [from the
defendant's conduct],” "degree of reprehensibility,” and

"HIf [***s8] the wrongfal conduct was profitable to the -

defendant.” . Green Ol Co, v. Hornsby, 539 So, 2d 218,
223-224 (1989) (intemal quotation marks omitted), But

see MoClain-v. Metabolife-Tntl, Inc,, 259 F. Supp. 2d

1225, 1236 (ND Ala: 2003) (noting but not deciding
olaimi that - post-teial review under Green Of "is
unconstitationally vapue and inadequate"),

These judisial review criteria are brought a bear
after juries render verdicts under instructions offering, at

best, guidance no .more - specific for reaching an.
appropriate penalty. In Maryland, for example, which

allows punitive damages for intentional torts and conduet *

characterized by "actual malice,® U.S:: Gypsub Cay:
Mayor and City Council of Baltimore; 336 Md, 145, 185;
647 A.2d 405, 424-425 (1994), juties may be-instriictid:
that - ) -

- LA

"An award for punitive damages should .
‘be: . . . o,

o

(1) In an amount that will deter the
s - defendant and others from similar conduct:

A"(Z),?g(‘:por‘tiongté to the wrongfulvess
of the defendant's conduct and the
defendant's ability to pay.

"(3) But not designed to bankrupt or
financially desiroy a defondant® Md.
Pattern Jury Instr., Civil, No. 10:13 (4th
ed. 2007), . '

" In Alabama, juries arc instructed to fix an amount’
after considering [***59] “the vharacter [*2628] and
degree of the wrong as shown by the evidence in thé cise,
and the necessity of preventing similar wrongs." 1 Ala.
Pattern Jury Instr., Civil, No, § 23,21 (Supp. 2007).

- These examples leave. us skeptical that verbal
formitlations, supetimposed on general jury instructions,
are the best insurance against unpredictable outliers,
Instructions can go just so far in promoting systemic

$3, 400 0
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codsistency [**593] when awards are nmot tied to
‘specifically proven items of damsge (the cost of medidal
treatifient, say), and although judges in the" States: that
také this approach may well produde just rosults by ditit
of valiant eﬁ‘ott. oux experiénoe with attempis to produce

c(msihtency in the analogoué business of criminal -

seritencing leaves: us doubtful that onything but ‘a

. quentified approach will work.’ A glance gt - the

axpeﬂmcethere will explain our nkapﬁcism .

- The pomts of similarity ate ohvious, - [**LEdHRS]
[8} "[P]unitive damages - advance the ioterests -of
punishment and deterrence, ‘which axe also among the
interests : advanced by the' .crimimal law.?

"Browning-Ferris Industries, 492 U.S, at'275, 109 5. Ct.
2909, 106 L. Ed. 2d 219. 18 See also 1977 Restatenicnt §

908 Comment a, at 464 (purposes of punitive damages
iro "the same" as "that of a fine xmpused prv6o] after a
coiviction' ‘of a orime"); 18’ US.C: § 3553(0)(2)

(reguiring senitencing. courts fo consider. inter alia, "the‘ '
. to provide just

nébd for ‘the sentence imposed
pimidhinent for the offénse" ‘and "to afford adeqiafe
étbirence * to  oriminal conduot™; United States
Sénitéhing * Comimission, Guidelines Manual § IAI
commﬁnh‘ Nov,2007).

P 'r" 18 . This ‘observation is not at 'odds with ﬁxé

# . holding in.Browning-Ferris, that the Bxoessive
¢+ Fines Clivse of the Eighth Amendment does not
- < apply toipunitive dameges.” See Browning-Ferris,

492 US., at 275, 109-S. Ct, 2909, 106 L, Bd: 2d
219: - That conclusion did not reject the punitive
nature of the damages, see ibid, but rested
enfirely upon our conviction: that “the concerns
that animate the Bighth Amendiment" were about
e "’pluctmg] limits on the 'steps a govemment may
" take against an individual,” ibid. Ths thie Clause
" "does not constrain an ‘award of Hioney damages
in a civil suit when the governinent neither has
" prosecuted the action nor has aty right to reveive
" a share of thé damages awardeid" 1d, af 264, 109
S. Ct. 2909, 106 L. Ed. 2d 219, We noted the
similarities of purposé between criminal penalties
and punitive damages and distinguished the two
on’the basis of theit differing lsvels of state
involvement; See id, at 275, 109&0 2909, 106
L'Ed 2d219. '

< Tt [**¥61] is instructive; then, that in the last quarter
centmy federal sentencing rejected an "indeterminate”

gystem, with relatively unguided disoretion to senténics
within a wide range, under which "similacly situated
offonders were sentenced [fo], and did actially servé
widely " disparate semtences."l® Instead it became 3
system of detailed’ guidelines tied fo exdotly quantified
géntencing results, bnder the authority of the Sentencing
Reform Act of 1984; 18 US.C. § 3551 et seq. (2000 ed
and Supp. !’)

19 Nagel, Structuring Sentencing ‘Discretion;
The New Federal Senterioing Guidclinés, 80 J;
" Crint. L, & C,'883, 895899 (1990) (citing studws
and oongresdional hemngs)

. The inipnmnce of this fm: 1ig ig that in. the old federal

sentenoing systetn of general standards the cchort of even
the most seasoned - judicial penalty-givers: defied
consistenoy. Judges and defeadants-alike were "[I]eft at
large,. wandering in.deserts of uncharted discretion,” M.
Frankel; Criminal ‘Sentences: Law Without Order 7-8
(1973),: which is- very much the' position of those
imposing punitive damages foday, be. they' judges or
juries, except that they lack even a.statufory maximum;
their ~only. resttaint” beyond a core fense of faimess
[***62) is- the due. processlimit, This federal chiminal
law development, with its many state parallels, strongly
suggests that as long - [42629]. - "as. there' axo 'no
punitive-damages guidelines, torrespontling to the federal
and state sentencing guidelines, it s inevitable that the
specific amount of punitive damages awarded whether by
ajudge or by a jury will be arbitrary." [**594)- Marhias
v. decor Economy Z.adglng Ine., 347 F.3d 672, 678 (CA?
2003). :

2

' ‘ * ot . o

This is why our befter judgment is that eliminating
unpredictable outlying punitive awards by more rigorous
standards than the constitutional Jimit will probably have
to take the fonm adopted in those States that have looked
to the oriminal-law paftern of quentified limits, One
option would be to follow the Statcs that sat a hard dollar
cap on punifive damages, see supra,.at ___, 171 L. Ed
2d, at 587, a course that argnably would come closest to
the criminal law, tather like seiting a maximmum term of
years. - The trouble is, though, that there is no "standard"
tort. or contract injury, making it difficult to settie upona
‘particular dollar figurs as appropriate across the board.
And of courss a judicial selection of a dollar cap- would
carry o sexious drawback; a legislature can piok a figure,
[***63] index it for inflation, and revisit its provision
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2T

whenever there seems to,bs a need for further tinkering,
but a coust cannot say when an issue will show up an the
docket again. See, e.g, Jones & Laughlin Steel Corp. v.
Pfeifer, 462 U.S. 523,'546-547, 103 8, Ct, 2541, 76 L. Ed.
24768 (1983) (declining to adopt a fixed formmla to

a [***65] perceived defect.in a common law remedy,
Traditionally, [**595] courts have -accepted. primayy
[*2630) responsibility for,soviewing punitive damages
and thus for their evolytion, and if, in the absence of
legislation, judicially derived standards leave the door

accqunt for inflation: in discounting future wages to
present-value, in light of the unpredictability. of inflation
rates and variation among lost-earnings cases),

. The more promising alternative is fo Jeave the effects
of inflation to the jury or judge who agsesses the-value of
actugl loss, by pegging punitive o .compensatory

using a ratio or maximum multiple.. See, eg, 2
ALI Enterprise Responsibility - for Personal Injury:
Repotters' Study 258-(1991) (hereinafter ALI Reporters’
Study) ("[Thhe.conipensatory award-in a sucoessful cage
should be the starting poiut in caloulating the punitive
awird’); "ABA, Report of Special Comm. on Punitive
Damages, ‘Section of Litigation, Punitive. Damages: A
Cinstructive Examination 64-66 (1986)" (recommending
a presumptive: punitive-to-compensatory damages- ritic).
As the'carlier canvass of state, experience ghowed; this is
the. model: many. States have adopted;. [***64] see supra,
‘af 2,171 E.Ed, 24, at 587, .andn ]2, and Congress
has passed analogous legislation from time to time, as for
example in providiog -treble damages in - antitrust,
racketeering, patent, and trademark actions, see 15.1/.5.C,
$§ 15, 1117 (2000:ed: and Supp. V); 18 US.C. $-1964(c);
35 US.C. § 284 And .of course the potential relevance
of the ratio between compensatory and punitive damages
is-iindisputable, being a central feature in our due process
analysis, Sée, e.g,, State Farm, 538 US,, at 425, 123 §
Ct. 1513, 155 L. Ed. 2d 585; Gore, 517 U.S,, at 580, 116
8. Ct, 1589, 134 L. Ed. 2d 809,

20 There are State counterparts of these federal
statutes, See,' eg, Conin. Gen, Stat. § 52-560
* ¥ (2007) (cutting or destroying & tree itended for
e d5  Christmas treo punishable by a payment
to the injured party of five times the free's value);
Mass. Gen. Laws, ch. 91, § 594 (West 2006)
(dischiarging orade oil into a. lake, river;-tidal
water, or flats subjects a defendint to doublé

damages in tori), - :

Still, some will murmur that this smacks too much of
policy and too little of principle. Cf: Moviecolor Lid, v.
Eastman Kodak Co., 288 F.2d 80,.83 (CA2 1961). But
the answer rests on the fact that we are acting here in the
position of a common law court. of last review, faced with

L

* open to owtlier punitive-damages awards, it is hard to geq

how the judiciary can wash its hands of a problem, it
created, simply by oalling quantified standards
legislative. See Statg Farm, supra, at 438,123 8, Ct.
1513, 155 L. Bd. 2d 585 (Ginsburg, 1., dissenting) ("l a
legislative schemé or a state high court's design to cap
punitive damages, the handiwork in. sefting single-digit
and 1-to-1 benchmarks could hardly be questioned”); 2
ALI Reporters’ Smudy 257 (recommending adoption of
fatio, “probably . legistatively, .. aithough. - possibly
judicially”). - e

. History certainly.is no support. for the notion thag
judges cannot use humbers, The 21-year. period in the
rule-against perpetuities was a Judicial. innovation, )
e.g, Cadell v. Palmer, 1 Clatk & Finnelly. 372, 6 Eng,
Rep. 956, 963 (H. L. 1833), an s0 wer exact limitaions
periods for civil actions, somefimes borrowing, from
stafites, see C. Preston ‘& G. Newsom, Limifation of
Actions 241-242 (2d ed. 1943), but: often: witholf" any,
statutory [***66] account to draw on, see, eg., ! H.
Wood, Limitations of Actions § 1, p 4-(4th &d. 1916).
For more examples, see 1 W. Blackstone, Commentaries
on. the Laws of ‘England 451 :(1765) <(listing other
common .law age cut-offs with-no apparent statutory
basis). And of cowse, adopting an admiralty-law ratio is
1o less judicial:than pioking one as an outer fimit of
constitutionality--for punitive awards, See State Farm,
supra, at 425, 123 S: Ct, 1513, 155 1. Ed, 2d 5852

21 | Tg.the exfent. that Justice Stevens suggests
. that the very subjoct of remedies should be treated
as congressional in light of the number of statutes
dealing with remedics, see post, at —
. 471 L. Ed. 2d; at 600-60! (opinion conourring in
part and dissenting in part), we thivk modem-day
maritime cases are to the confrary and support
judicial action to modify a common law landscape
largely. of our own making, The character of
. maritime law as a mixture of statutes and judicial
standards, "an amalgam. of traditional
common-law rules, modifioations of those rules,
- and newly created rules,” Eqst River S, S, Corp. v.
. Transamerica Delaval Inc, 476 U.5. 858, 865,
106-8.:Ct. 2295, 90 L. Ed. 2d 865 (1986),

‘
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accounts for the large part we have taken in
working out the . governing maritime fort
principles. See, eg,, ibid. ("recognizing [*+*67)
products lisbility' . . . as part of the general
maritime law*); Amerlaan Export Lines, Inc. v
Alvez, 446 U.S, 274, 100 §, C1. 1673, 64 1, Bd. 2d
284 (1980) (recognizing cauge of action for loss
of, consoritusin); Moragrie v. Sigles Marine Lines,
Inc., 398 US, 375, 90 8. C1. 1773, 26 L. Ed. 2d
339 (1970) (tecognizing ‘ceuse of action for

~wrongful death), And for the very reason that out
-lexercise of maritime jurisdiction has reached to
-.oreating. new causes of action on mote than oné
.occasion, it follows that we have a free hand in

:dealing with an issue that is "entmly a retoedial
matter." I, at 382, 90 8. C1. 1772, 26 L, Ed, 24

:339. The generul observation we made in United -. .

States v. Reliable Trangfer Co., 421 U.S. 397,

408, 95 8. CY.'1708, 44 L. Ed. 2d 251 (1975),"
when we abrogated. the admiralty ruls of divided -
" damages in favor ot‘proportxonal Hability, is to the

point here, It is virged "that the creation ofa new
rulé of damages in maritime collision cases is g
task for Congress and. not for this Court. But the
Judioiary bas ' iraditionally iaken ihe lead in

" ‘formuliting floxible and fair resuédies in the law
., maritime, and Congress bas largely lefk to this

Court the responsibility for fashioning the

" controlling rules of admiralty law” (internal

quatation marks and footnoié omitted). Sce diso
Exxon Co, US.A. v. Sofec, Inc,, 517 U.S, 830,

. 106 8 i 1813, 135 L Ed 2d U3 (1996

[*+*68) (holding that ptopomoml-!iability rule
applics only to defendants proximately causing an
injury); MeDermott, Inc. v. AmClyde, SH U.S.

202, 114 5. C1. 1461, 128 L. Ed. 2d 148 (1994)

(adopting proportionate-fault rule for caloulation
of nonsettling maritime foxt defendants'
compensatory liability). Indeed, the compensatoiy

" remedy sought in this case is itsclf emtirely a

judicial creation, The common Taw t‘adiﬁonally
did not compensats purely ecomomic harms,
unaccompanied by injury to person or property.
See K. Abraham, Forms and Functions of Tort

" “Law 247248 (3d ed. 2007); sce, ¢.g,, Robins Dry

Dock & Repair Co, v. Daki, 266 U.S. 449, 45 5.

" Ct. 157, 69 L, Ed, 372 (1925) (imposing rule in

maritime context), But “[t]he courts have .
ocoasionally created exceptions to the rule
Perhaps the wmost noteworthy involve cases in

¢

which there has been natural-resource damage for
which no party seems to have a cause of action.”
Abraham, supra, at 249 (disciissing Union OIl Co,

v. Oppen, 501 F.2d 558 (CA9 1974) (recoginizing -

exception for commercial fishermen)), We raile
the point npot to oxpress agreoment or
. disagreement with the Ninthr Cirouit rule but fo
itlustidte the cmtively judge-mads matwe of the
landsoape we are surveying. To be sure,
"Congtess retains [***69] superior authority in
" these matters,” and “filn this era, an admiralty
court should look primatily fo these legislative
enactments for policy guidance.” Miles v, Apex
Marine Corp., 498 US. 19, 27, 111 8, Ct. 317,
. 112 L. Ed. 24 275 (1990). But we may 1ot slough
off our responsibilities for common law remedies
because Congress has not made a first move, aed
.the absence of foderal legislation constraining
puniﬁve damages does not iiiiply a congressional
decision that there shonld be no quantified rule,
of. Rapanais v, United States, 547 U.S. 715, 749,
126 8 Cr 2208, 165 L. Ed. 2d 159 (2006)
(plurality  opinion) (noting the' Court's
“oft-expressed skephoism towards reading.the tea
Jeaves ofaongressmnai inaotion”). Whete there is
" .a nged for a new temedial maritime rule, past
reaedent atgues for our setting a judicially
derived stendard, ~ subject of cowse to
congressional tevision. See, e.g., Reliable
Transfer, sapm, at 409, 95 S. Ct. 1708, 44 L, Ed.
2d 251,

[*2631] Although the legal landscape is well
populated with examples of ratios and [**596]
multiphicrs” exptmmg policies of retribution and
detenence, most of them suffer fom features that. stand
in the way of borrowing them as paradigms of reasonable
limitations suited for application to this case. While a
slim majority of the States with a ratio [***70] bave
adopted 3:1, athers see fit to apply a lower one, sce, e.g,
Colo, Rev. Stat. Ann. § 13-21-102(D)@) (2007) (1:1);
Okio Rev. Code Am. § 2315.21(D)2)(a) (Lexis 2005)
(2:1), and a fow have gone higher, see, e.g., Mo. Ann.
Stat, § 510.265(1) (Supp, 2008) (5:1). Iudgments may
differ about the weight ko be given to the slight majority
of 3:1 States, but one feature of the 3:1 schemes
dissuades ug from selecting it here, With a few statutory
exceptions, generally for intentional infliction of physical
injury or other hann, see, eg, Ala. Code § 6-11-21()

(2005); drk. Code Ann. § 16-55-208(b) (2005), the States
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with 3:1 ratios apply them aoross the board (as do other
States using different fixed multipliers). That is, the
upper limit is not directed to cases like this one, where
the tortious action was worse than negligent but less than
malicious,?2 exposing the tortfeasor to certain regulatory

sanctions and inevitable damage actions;? the 3:1 ratio

Jn these States also applies to awards in quite different
cases involving some of the most egregious conduct,
including malicions behavior and dangeroys activity
carried on for the purppse of increasing a torifeasor's
financial gain. [***71] 22 We confront, [¥2632) instead,
[**597) a case of reckless action, profitless to' the
tortfeagor, resulting in substantial recovery for substantial
injury. Thus, a .legislative jndgment that 3:1 is a
reasonuble limit overall is not a judgment that 3:1 is a
Feaspnable limit in this particular type of case.

.. 22 Although the jury beard evidence that Exxon
_may have felt constrained not to give Hazelwood
2 shoresido assignment beoause of a concern that
such a cowse might. open it to Habilities in
 personnel litigation the employes might initiate,

. 8¢, eg, App. F to Pet, Jor Cert. 256a, such a

. considoration, if imdeed it existed, bardly

" vonstitutes action taken with a specific purpose to

causg harm at the expense of an established duty,

. 23° We thus treat this casé categorically as one of
. Tecklessness, for that was the jury's finding, But

., by making a point of its contrast with cases falling

‘within categories of even greater fault we do not
mean to suggest that Bxxon's and Hazelwood's
failings were less than reprehensibie,

24 Two of the States with 3:1 ratios do.provide
Jor slightly Jarger awards in actions involving this

.. type of strategic financial wrongdoing, ‘but. the

«~  exceptions seem fo apply to only a subset of
[¥*¥72] those cases. See Alaska Star. §

. 09.17.0202) (2006) (where the defendant's
conduct was motivated by financial gain and the
adverse consequences ' of the conduct were
actually known by the defendant or the person
responsible for making policy decisions on behalf
of the defendant, the normal limit is replaced by
the ‘greater of four fimes the compensatory
damages, four times the, aggregate financial gain
the defendant received as 2 result of its
misconduct, or § 7 million); Fla. Stat, 3§
768.73(1)(8), (¢) (2007) (normal Limit replaced by
greater. of 41 or million whete defendant's

. wrongful conduct was motivated solely by

unreasonable financial gain and the unzeasonably
dangerous nafure of the conduct, together with the
high Fikelihood of injury, was actaally kmown by
the managing agent, divector, officer, or other
person responsible for making policy decisions on
behalf of the defendant).

For somewhat different reasons, the pertinence of the
2:1 ratio adopted by treble-damages statutes (offering
compensatory damages plus a bounty of double that
amount) is open to question, ‘Federal treble-damages
statutes govern areas far afield from maritime concerns
(not to mention each other);?S the [***73) relevance of
the governing rules in patent or trademark cases, say, is
doubtful at best. And in some instances, we know that
the considerations that went into making a rle have no
application here. ‘We know, for example, that Congress
devised the treble damages remedy for private antitrust
actions " with sn eye to supplementing official

- enforcement by inducing private litigation, which might

otherwise have been too rare ifdotliigig,but‘ compensatory
damages were available at the end of the day. See, e.g,,
Reiter, 442 U.S., at 344, 99 8, C1. 2326, 60 L. Ed, 24 931,
That concem hes o traction 'hers, ‘in this case of
staggering damage inevitably pravoking govémiiental
enforcers to indiot and any number of privaie pirties to
suc, To take another example, although™ 1§ US.C. §
3571(d) provides for a criminal penalty of ujy to. twice a
orime viotim's loss, this penalty is an alterngliye to other
specific fine amounts which conrts may ‘impose at theif
option, see §§ 3571(a)-(c), a fact that makes us wary of
reading too ruch into Congress's choice of ratio in one
provision. State environmental treble-damages schemes
offer little morg sapport: for one thing, insofur as some
appear to punish even negligence, see, e.g, Mass. Gen,
Laws, ch. 130, § 27, [***74} while others tatget only
willfal conduct, see, e.g., Del. Code 4nn., Tit, 25, § 1401
(1989), some undershoot and others may overshoot the
target here. For another, while some States have chosen
treble damages, others punish, environmental harms at
other multiples. See, eg, N. H. Rev, Stat. Amn. §
146-4:10 (2005) (damages of one-and-a-half times the
harm cavsed to private propesty by oil discharge); Minn.
Stat. Arm. § 1154.99 (2005) (civil penalty of 2 to 5 times
the costs of removing unlawful solid waste). All in all,
the legislative signposts do not point the way olearly to
2:1 as a sound indication of a reasonable limit,

25 See,eg, 15 US.C, § 15 (antitrust); 18 USC.

§ 1964 (racketeering); 35 U.S.C. § 284 (patent);

——
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15Use §1117 (trademark) (2000 ed. and Supp.
V) 7US.C §25¢41 (plant vatiety protections); 12
US.C. § 2607 (real estate settlement antikickback
provisioh),” 15 US.C. §‘I693f (consumier credit
ﬁmtectxon).

3

There is befter ovidence of an accepted limit of
reasomable civil penhlty _howevér, il several ‘studies
menhoned before;’ showmg the median ratio of punitive
to’ compensatory verdicts; teflecting' what juries and
judges iave donsidered veasonabie actoss meny [*75]
lmndredg‘ of puiitiVe %598} ‘awards.” See supra, at

t LV

— /171 L. Ed-"2d, at 589-590; anid n 14. We'
. tlﬁnkit:sfaktoassumemmegmatershareofthe

verdibts stadied “in these comm) grehenswe eollections

" réflest reasonable Jndgxﬁenis [*3633] about the

economic penalties appmpnate i tHeir partioutar cases,

Thiese studies cover cases of the miost as wéll as the -
least. blameworthy conduct.triggering punitive lability, *

from malics and avarice, down to recklessness, and even,
gross negligence in some jurisdictions. The duta put the
median ratip for the entire gamut of ciroumstarices at less
than 131, see supra, o ____ -, 171 L. Ed, 24 at
589-590, and n 14, meaning ting that the compensatory award
exceeds the punitive award in most cases.. In 3,
well-functioning system, we would expect that awards at
the:metiait or Tower would roughly express jurors! sense
of reasonable penmalties. in cases with no earmarks of
exceplional blameworthiness within the punishable
speotim - (oases- ke whis ongy without intentional or
sttalicious coidiet; atd ivithout behavior driven-primarily
by desiré for gain; fi example) and cases: (again Hike this

" - one) without the modest' econbmic -harm’ or odds of

detectioh that have opened the door'to highior awards, It

also seemis fuir' to suppose that [***76] most of the

unpredictable ouflier eases that call the faimess-of the
system info guestion are above-the ‘median; in theory a
factfinder's deliberation could go awry to produce a very
low'katio, but we havé ne basis to assime that such a cage
would be more than a spoxt, and the cases with setions’
constitutional issues coming to us have.naturally been on
the high side, see, e.g, State Farm, 538 U.S, at 425, 123

8. Ct. 1513, 155 L. Ed, 2d 585 (ratio of 145:1); Gore, 517

US, at 582, 116 S, Cr. 1589, 134 L. Ed. 2d 809 (ratio of
500:1), On ihese assumptions, a median ratio of punitive
to compensatory damages of about 0.65:1% probably
marks the line near which cases like this one largely

shiould be grovped. . Accordingly, given the need to
protect against the possibility-(and the' disruptive cost to

the legal system) of dwatds -that are unpredictable and-

upnecessary, ecither for doterrence or for measursd
Yetribution, we consider thet a [**LEJHRI] [9] 1:1
ritio, which is above the median awatd, i§ a ihir upper

limit in s!;lch miaritime cases: 21

26 -Sea supra, af __, n 14, 171 L. Ed. 24, at
589, for the spread dmong studies.

27  The reasons for this .conclusion answer )

4+ Justice Stevens's suggestion, post, o ___ -,
© 171 L. Ed. 24, at 603-604, that there is an
adequaté restraint in appellate abuse-ofidiscretion
review of a trial judge's ' [***77] own review of a
+ phmitive jury award (or of a judge's own award in

- .

" .+ nonjury cages). We cannot see much-promise of 2.
‘¥ practical solution 1o the. outlier problem in this -

possibility, Justice Stévens wonld find no abuse
.+ 1 of diseretion in allowing the § 2.5 billion balance
. of the jury's punitive verdict here,-and yet that is

" about five fimes-the size of the award that jury

practice and. our. judgment would: signal as
* reasonable in o cdse-of this sort. The:dissent also
suggests that mavitime tort:law needs a ‘quantified
limit on punitive awards less tham tort law
generally © becatise imniﬂves may  mifigate

T marithme  Taw's® Jens' generous scheme of _

"' compensatory danfages.’ "Post, dt ___ ' __ "y

© 171 L. Ed, 24, at'602-603. “But the mstmcnons i

* - this cage did not allow ffle jury t0 set pnnitives ol
* the basis of anysich’ considetation, seé Jury
<! . nstruction. No. 21, App.'to Bief in Oppositioni
T ' 12a (“'rhe purposes for which punitive damiagés
are dwarded are: (1) to punish ' wrongdoer for
extraordinary " riiisconduct; and (2} to wirm
* ‘defendants and others and deter them from doing
‘ the same"), andl the size ‘of the underlying
: "‘compenaatdry damages does nmot Despesk
economic inadeGuacy; the case, then, does not
support an atguinent that maritime compensatory
- awards: [***78] need-supplementing. And this
" " Court has long held that [**LEJHR10] {10]
"fplunitive damages by definition are not intended
to compensate the injured party, but rather fo
putiish the tortfeasor . . . and to deter ‘him and
others from similar extreme conduct.’ Newport v,
Fact Concerts. lnc., 453 U.S. 247, 266-267, 101

S8 Ct 2748 69 L. Ed. 2d 616 (1981); see supra, at
171 L. Ed 2d, ot 585-586. Indeed,

P
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128 §, Ct. 2605, *2633; 171 L.Ed.2d 570, **LEJHR10;
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2008 U.8. LEXIS 5263, ***78; 76 U.S.L.W. 4603

+ - aoy argument for. more generous punitive
damages in maritime cases woupld.. call; into
question the maritime, applicability of. the,
constitntional Kimit on punitive damages ag now
understood, for we have tied that limit to a
conception of punitive damages awarded entirely
for a punitive, not quasi-compensatory, purpose.
See, e.g., Philip Morris USA v. Willicms, 549 U.S.
346, 352, 127 8. Ct. 1057, 166 L. Ed: 2d 940
(2007) ("This Court has long made :clear that
‘IpJunitive damages-inay properly be imposed to
further a State's Jegitimate interests in punishing

- unlawful’ conduct and deterring its repetition™

- {quoting Gore, 517 U.S, i 368, 116 S. Cv. 1589,

134 L: Ed, 2d 309)); State Farm, 538 U.S,.at 416,

123 5; Ct: 1513, 155.L Ed. 2d 585. ("[Plunitive

¢ damages , . . are simed at. deferrence and

-+« retribution"); Cooper Industries, 532 U.S,, at 432,

121 S Ch 1678, 149 'L Ed 2d 674

“ “("[Clompensatory damages and punitive datnages

Ry ¢ serve distinct purposes; -The' former are

*  + inténded to ‘redress the concrete Joss that [**79]

'.-:ﬂiepl_&iuﬁﬁ'has‘suffered'. .+ ¢ The latter . . ,

«t+ operate’ ag ‘private fines' intended to punish the
‘.t ' defendaptand to deter fiiture.wrangdoing”),

.[*2634] The provision of the CWA respecting daily
fines confitms ovy judgment that anything greater would
be eikcessive [**599] here.and in, cgses of this type.
Congress.set criminal penalties of up to § 25,000 per day
for negligent violations of'pollution restrictions, and up to
$ 50,000 per day for knowing. ones. I3 UscC §§
1319)(1); (2). . Discretion: to double the penalty for
knowing action compares to discretion to double the civil
liability on- conduct ..going beyond. negligence and
meriting punitive treatment. And our explanation of the
sonstitutions} upper limit confirms that the 1:1 xafio is not
o0 low, . In State Farm, we said that a single-digit
maxjmum i§ appropriate in al| but the most exceptional of
cases, and  “fwlhen compensatory dimages are
substantial, then a lesser ratio, pethaps only equal to
compensatory damages, can. reach the outermost limit of
the due process guarantee,” J38 US., at 425, 123 5. Ct.

1513, 155 L. Ed, 2d.585. 78

28 . The oriterion of "substantial® takes into
- accouni the sole of punitive damages to induce
Iegal action when pure compensation may not be
. enough to encourage [***§0} suit, a condermn
addressed by the opportunity for # class action

- damages award accordingly,

when Targe numbers, of potential plaintiffs are
involved: in such cases, individual awards are not
the touchstone, for it is the class option that
facilitates. suit,, and a class recovery of $ 500

million is substantial. In this case, then, the

constitational outer limit may well be 1:1.
\'s

Applying this standard to the present case, we take
for. granted the District, Court's calculation. of the total
relevant compensatory, damages.at $ 507.5 milljon. See
In re. Exxon Valdes, 236 F. Supp. 2d 1043, 1063 (D.
Alaska 2002). A punitive-fo-comhpensafory ratio of 1:1
thus yields maximum punitive damages in that amount,

" We therefire Vacilé the-judgment and remand the
aage for the Court of Appeals to Temit. the piij;iﬁye’

oMt

It is so ordered, e

" Juistice Alito took ‘16 ‘parf in the cotisidepition or
TRRE g el e

decision 0f this cade, - - %~

e R 5 s ke S

CONCUR BY; “Steveris (I *Pirt;’ Glnsbtiry (i Bact);
Breger (In Pait) - Lo M e e
. oo I A

CONCUR e
* JUSTICE Scalia,” with whom - JUSTICE ‘Thomas
Jjoins}bonourring, .. - .. -

- Tjoin the opinion of the Court, including the portions
that refer to constitutional limits. tha prior opinions have
impoged upon punitive damages. While I agree with the
argumentation based ypon those. [***81] prior holdings,
1 [**600] continue to believe the holdings wers in error:
See State Farm Mut. Automobile Jus. Co. v. Campbell,
J38 US. 408, 429, 123 §. Ct. 1513, 155 L. Ed 2d 585
(2003) (Scalia, I., dissenting). - . TR

DISSENT BY: Stevens (In, Part); Ginsburg (In-Part);
BFﬂYef(IﬂPm). . Y )

.

DISSENT

Justice 'Steveps,"con'cqr}ing in part and dissenting in

part,

" While I join Parts I, 11, and It of the Court's opinion,
I believe that Congress, rather than this Court, should
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. STATUTES OF LIMITATION AND LACHES

A vanety of statutes of hmxtatnon currently exist for.. mantlme personal mjury and death
claims, although Congress has attempted to. provxde a catchall mnform three-year hm:tatmn
period for such claims. . : -

, - Limitations ‘. Sh e Lo

) . Except as oﬂnervwse provxded by law, a civil act:on for damages for
st persarial mjury of deathi; ‘arising ¢ out of a aritime fort, must be brought
' ‘ within 3  years aﬁer the caute gfactnon accmgd

46VUS.C.§ 30106

" Actions brought vinder the. Jones Aét, 46 US.C. § 30104 et seq.; hy seamen ave governed
by the Federal Employers’ Liability Act’s (F.E.L.A.) three-year statute of hmitauons, 45U8.C.
- § 56 smce this statute is mcorpoxated by reference

- The three~yeat hmltatxon period -of 46US C: §30106 apphes fo. BOHSA LHWCA
905(b), negligence actions, genetal maritime law, and- all other maritiiné tort actions that have
accrued on or after October 6, 1980. Mink v, Genmar Ind., Inc., 29 F.3d 1543'(11th Cir. 1994);
I?a(sca v. American General Ins. Co., 43 F.3d 964 (5th Cir, 1994), Santiqgov: Lykes Bros. S.S.
Co,, Ine., 986'F.2d 423 Q 1th Cir. 993) Taurel v. C’emral Gulf Liniés, Inc., o7 F”Zd 769 (Sth
Cir. 1993); and Crigmany. Odeco, 32 F.24,M13 (5th Cir.), cert, denied, 502 U 8.'92 ’Q gorii"" "

ey atep . . ) f.,d,“‘

1;0‘ arigi ibbean Corp., 951 F.247 (ist Cit. 1951); Stitaro v Klober Cmise.

o Atd' 894 F2d 44 (2d Cir, 1990); Thompson V. Ulysse.s' Crui.s‘és, Inc 812 F Slipp 900'

(S D Ind, 1993); and Schenck v. Kloster Cruise, Ld., 800 F Subp 120 (DNJ 1992), .
sustain a opé yeat limitation penod for binging petsonal mJuty claims whlch wal
contamed ina passenger’s ticket, provided that adequate ‘notice is ngéxi 16 the passenger, -
Muratore v. M/S SCOTIA PRINCE, 845 F.2d 347 (1st. Cit, 1988) opiéns dh exception 16
the tollirig of limitations in one year, when there is only 4 master tieket isstied 1o a tour
director and the passengers themselves do not receive tickets, In that instance, a

"“péssenger is not bound by the statute of limitations. Also, the cruise line by its conduct

" oan waive the Orie-year limitation penod Keejé v. Bahama Cmise Line, Inc., 867 F 2d
1318 (llth Cir. 1989) .

utler V. American Trgwler Comm ny, 887 F.2d 20 (lst Cir. 1989) holds that a tort ocourring on

navigable waters is held to the federal three ‘year Hmii and not the state’s six year state
himit. See also, Convey v. Arkansas River Co., 865 F 2d 660 (S5th er 1989).

Tolling of the Statute of Iimitation. The three year statute of limitation for FELA begins to run
when the employee knew or should have known of the medical problem. 'Albert v. Main
Central R.R. Co., 905 F.2d 541 (1st, Cir. 1990). It has also been held that the cause of
action arises on the date that the plaintiff discovered the injury and its causes. 4lberison
v. I.J. Stephenson & Co., 749 F.2d 223 (5th Cir. 1984); Crisman v. Odeco, Inc., 932 F.2d
413, (5th Cir.), cert, denied, 502 U.S. 924, 116 L.Ed.2d 278 (1991); and Armstrong v.

i,

K-00001

" T e



Trico Marine, Inc., 923 F.2d 55 (5th Cir. 1991). Taurél'v. Contral Guif Lines Inc., 947
F.2d 769 (5th Cir. 1991) discussed the issue in terms of when the plaintiff is aware of the
critical facts concerning His injury and its auses. See also, Cullinan v. Slide Towing Co.,
759 F. Supp. 1028 (S.D, Miss. 1991); Burell v, Newsome, $83¥:2d 416 (5th Cir., 1989)
(court discusses the Texas rule for tolling of the statute of limitation). - B SR

Logwood v. Apollo Marine Specialists, 772 F. Supp. 925 (E.D. La. 1991). The/court rejects
plaintiff’s attempt to add the time charter as (defendant after the thre";?é:r statute of
limitation had run. The: ¢ourt states that the arherided petition, did not tell back, and no
equitable principles apply to plaintiff’s. cause. ' Aslandis v. U.S Lines, Jnc., 7 F.3d 1067
(2d Cir. 1993). There is no relation back if a subsfituted name appears on the amended

complaint for "John Doe."

Six month contractual of limitations for a wage claim is enforced, Fuller v. Golden Ages
. v Fisheriés, 14 F.3d 1405 (Oth Cir. 1994). . ...y, . .. . .. PR

Basco v. American General Insurance Co., 43 F.3d '964 (S'th. Cir. 19§4). fol‘l'ows the three-year
"1 * limitation provision with-respect to'a maritime'tort, The limitation is not tolled by an
.+« | eatlier lawsuit if it is voluntarily dismissed by the plaintify,. S i TS

. . o 3
e, SRR

-5
I

53&5;; i fiipe barred; however, this concept. remains vigble in maritinié non-pefSond njuity

! Pt 3

matters not covered by a statute that contains a Imitation period. Laches' is " affiicmtive

there Was, undue, prejudice to the party against whom the clgim “js ,a‘sse,ﬁéf}':":ﬁfl?fféﬁé\%?{&”ﬂié‘

timerbaired in the event thege fagtors are. shown. Iin non-personal mj‘m'y matterﬁ, 85 first step
in. determining. whether an action should be barred by laches, the ‘snalogbus State statute of

. limitations js used to" measure the" tinieliness of the litigation, unléssthe défeiidant can

demonstrate that the delay was inexcusable and ‘was prejudicial.” Venus Lines Agenicy, Inc. v.

C¥G International America, Jne., 234 F.3d 1225 (11" Cir. 2000). ~ .

o éqnerallj, ‘excugable delay is. very difficalt to shé'w"':sip'cé.' ignorance of the law or

m_élpraﬂﬁce on the part of the plaintiff’s attorney does not meet the standard. If inexcusable
delay canmot be shown, the plaintiff who has filed outside the analogous period can defeat the

laches defense by showing that the defendant was not prejudiced by the late filing. Prejudice

relates to the defendant’ s ability to adeguately defend .the claim.. A,.common example of
prejudice is the inability to locate keywitnesses.. - . . - A .

o St

7013334

i . . .. : {

. A M [
.‘The equitable doctrine of laches nc‘;'ioﬁg’ér‘ applies to determine if & pers,éqalm‘wry/déﬁfh '

defense which, in essence, alleges a delgy in asserting a claim, the delay was not excusable, and -
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DIAMOND OFFSHORE DRILLING.INC.; DIAMOND.OFFSHORE: " . -

vy .oRrtoed oot we o Deferidants - Appellees.:i i
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AT A T R TS e et

. Appealfrom the United States DistrictGaurt - o -}
for the Easierp District of Tezas '

A -"'ptt-.l Lt ik Y]

Ky ‘ .
', (Sh ¢ j w4 4o <.--'- T 4t 'r' S T L A R

-l

Before DAVIS SMITH and OWEN Clrcmt Judges e e
W. EUGENE DAVIS ClrcmtJudge' O S

PRI

On September 6, 2006 Plaintiff Herbert B Prgtus, Jr. (“Pretu,p”? sugg hls

AT

: exg!p,liqye:, .,qugqqnd‘ggfskorp, Drilling Inec., and related. entities (collectively,

‘Diamond’), after being diagnosed in early 2006 with 2 lung disorder allogedly

'%risirrxlg out of his employment on the QCEAN CONFIDENCE a_n_d__,qtl'}grlgngxab}é :

ocegn, rigs owned by Diamond. Diamond filed a motion for partial summary
jodgmont i which i¢ argyed that the suit wap time-berred, The digtriotcours
granted the motion and.entered a final juﬁt‘igx‘p,gni;.diami.s's,i{!g all of Pretus’s
claims. Begausq we find that genuine. is‘su'es of mateyial fagt_tql_paip astowhen -
Pretus should have .discovered his medical condition so as fo trigger the

applicable statute of limitations, we reverse and remand.

K-00003
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T FACTS AND PROGEDURAL BACKGROUND
Pretués began workmg for a predecessor to Diamond in 1978 as a

roustabout Imt1a1]y Pretus was part of a crew that worked aboard a

'submerelble cHnlimg rig, but Dzamond soon assigned him .to the safety

department. Thereafter Pretus worked on submersible dnllmg ngs as a eafety
representative. From February 4, 1999 through 2060 Pretus was as§1§ »e&r to
work on the OCEAN CONFIDENCE, a floating hotel, during the time it was
being retrofitted into an offshore drilling rig. While on the OCEAN
CONFIDEN CE Pretus dssisted‘m cleamng thé rig, whmh was a}legedly wet anﬂ

Y ie e, RN LA

moldy, )

Pretus serVed:-14 day. hitehes on the rig, followed by 14 days off duty
during which he returned home. During one of his early hitches, Protus began
having respu-atorgr (pléoblems“ Hechad ! cold like*: eym‘ptoms. a cough, fevar,
aches, congestmn, and chest tlghf,ness. The | symptoms usually improved when
Pretus returned home but frequently returned durmg h1s next hxtch though
Pretus did have some hitches’ ‘without symptoms e Tibl ‘

Other workers on the rig expenenced smular aﬂments, and the ss;mptoms
became knoww as as the “Conﬁdence Crucl b Pretus, as safety representahve, called
doctoks engaged by D1amond to seek treatment i *dvxce when he o otHer'

.“_‘

meshbers df the etbi were ﬂl Dlamond had “standmg orders in place on the' ng
for any’ employee who had resplratory problems to také med:caizlons “slich ag
antibiotics dnd ant:h:sﬁammes, and Dlamond provided ﬂu shots ‘and phieumonia
shots t6 any employee who requested them. Pretus fook a varlety "of ‘sich
medlcatzohs for his aﬂments, whiek uéuaily allevmted kis symptoms ' Cow

' In Januarjr 2001, Diamond promoted Pretus ‘to the posmon ‘of safety
siiperwsor. ‘As a safety superwsor, Pretus “worked out of Diamond’s

headquarters in Houston but his duties required him to odcasionally visit

st
2o .

i

i
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offshore ngs fo superwse safety representatlves. 'The' parties dispute the

- frequency and dm'atlon o,f theee tnps. ,

Whﬂe' worlnhg as a safety supervisor, Pretus- contmued to penodlcally
suffer from these coldlﬂu-type symptoms He was treated by h:,& personal

physician, Dr, Michael Ellis, an ear, nose, and throat specialist in Chalmette,

Louisiana, on at least one occasion. Dr. Ellis diagnosed Pretus as suffering from

bronchltid Pretus was also treated by“Dr Phﬂhp Wemstein in Houston, Texas.

After a few years, Pretus ] symptoms worsened and i m July «of 2004 he took a

leave of absénce due to hm Severe shortness of breath and coughing He then

"‘ 11 .

;went to seeta pulmonologmt Dr. Joe Johnson, who treated hnn fora few months
and then referied him to'an infectious disease speclahst ]Dr Mnehael Hill In

January of 2005, Dr. I-I111 adv:sed Pretus that he mlght haVe a fungal mfectmn
mtxlslunge. e ) e ' et o

In March of 2005 Dmmond’s msuxzer sent Pretus to Dr. James Pattersoq
foﬁy‘t :m!l mdependent medmal exammatlon After Dr r}%’attem-sm:n cohdtxcteﬁ gi:ne.
exax'funatlonl".l_ze d1agnosed Pretus thh hypereene:txvm;r i»ﬁet{xi;oxllitm ~ D;-,

byl Eggh

Patterson s mdependexit med;cal report submltted by Pretus in opposmon to
Dlamond’s motion for part:al summary ]udgment descnbed the cond1t1on as

. ‘an immunelallergm disease of the lung caused by envu'onmental
i exposure’ to antigen sy, with Fatmér's Lung being the prototype.
Initially, the symptoms resemble a respiratory tract infection, and-

it is commonly mlsdlagnosed as the symptoms are similar with [sic]

fever, cough, body aches, headache, chest corigestion or tightness.
Symptomatie treatment can resolve the symptomsin the early stage

. of the disease. Mr. Pretus’[s] symptoms followed this pattern. Ifit

"t i recognizeéd that the symiptoms are recutring oh exposure, and

cured by avoulmg the exposure altogether
. If the early stage of [hypersensitivity pneumonitis] is not

recognized, the condition worsens and progresses with chronic
cough, sherthess of breath with exercise, and abnormal changes on

. resolving away from the exposure, the condition.can be qompletely. b

K-00005
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pulmonary function tests, chest x-ray, and CT scan,. Fibrosis of .
lungs develops, especially in the lower lobes and the condition

- becomes fixed with irreversible loss of lung functmn Mr. Prétug’s *
course followed this pattern,. He has fibrosis of lower ‘Jungs on high
reao]utmn CT and chest x-ray w1th snmlar mterstmal changes in
lungs. ST e .- W ot

ne * ]
. .. e !

I

kA

N f
[ RN f AR we oo, Yo, T 8 . toy s

'The tragedy of this condztuon is-that it is -preventable by early .
recogmtxon and removal from exposure. However, many times it is

missed ‘and” treated" as muliiple respiratory infections “and the ™
. . chronie irreversible stage develops. The system that was in place at
the job sife with “standing orders” to dlspense medxcatxon on site for

‘ - respiriitory infections probably ¢overed up thie diagnosis, delayed '
.1 xecognition, and contributed to.the deyelopment. of the chromiec. .

: problem of Mr. Pretus .
S AF LS

When Pretus rece:vetui:‘thxs.dzagnosus, he sued Dlamond in Texae state
court on September 6, 2006 under the Jones Act and general_marmele i;.\;s;s
i‘);:;?on'd removed the case to federal dmtrmt conrt in October. 200‘(; ;In‘ i\la;ch
:‘21(;07“1')1;11;011(1 filed a motmn for partml summary Judgment in §h1;§:£ :5;1}:&
[ X VT S+ i

that Pretus s J ones Act and general marltlme law clalms are barred by the three

-

year statute of hm:tatmns and that his only remedy lles under state worker s
compensatmn laws. The dlstrxct court granted the motion, apparently on the
) ground that the suit wag tlme-barred -and ente;'ed’a ﬁnal Judgmept d15m1ssmg
all of Pretus’s claims. From "tlus Judgment Pretps appeals: v o

©OIL JURISDICTION AND STANDARD OF REVIEW -

The dlstnct court had d1vers1ty Jurlsdlctaon under 28 U, S C § 1332 and
admiralty jurisdiction under 28 U.S. C §1833. We have Junsdmtmn over the
district court’s final judgment pursuant to 28 U.S. C § 1291

“We review: the district court's grant of summary judgment de novo,

applying the same standard ag the district court.” Enuvtl, Conservatzon Org. v.

f s o e o
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City of Dallas; 529 F.3d 519, 524 (5th Cir: 008) (citing Gresnwell b, State Farm
 Mut. Auto. Ins: Co., 486 F.3d 840, 841 (5th Cir. 2007)).” Sée FED; R CIv. P, 56.

¢ . . f— i
X . Cn ¢ t ey Pt TR

Cow s HE LAW AND ANALYSIS: - sf.

The d:lspos:tufre issue'on appeal is whiéthef a genuiné issud of matemal'fa:ct
exists as to when Pretus should have d:tscovered lus illness o as to trigger the
running 6f the three year statute ‘of hmifatzonts for his Jones Act: and general

© maritinié law claims, If théy began to' rin’ more thén: three’ yéais prior to-his

f:lmg suit on September 6, 2006, the district court properly dismissed the suit

as untxmely, if they began to ruri within that: three: year- pemod ‘the suit was -

tiriely and'should ot have beén dismissed on-that basis) - >4 b b e

“The statute-of limitations: for maritimé torts: isgoverned-by 46 8.0,

§ 30106 (previously.46 U.S. C.:dpp:'§ T682): “Except as otherwise provided by

law, "a ‘eivil ‘dctionfor - -damages’ for personial ‘injury ot ideath arising ou‘ﬁ)bﬁ ‘a

maritime tort:must b broiight within 8 years after the cause of adtrotb arése;’

The Jonés Act, 46U 8.C.-§ 30104 (previously 46 U.8.¢; ‘dpp: §688), adéptethé
stmé statute of linitations dpplicable to suits under the Feteral Eniployess’
Liability Aét (“FELA"; 45 U.8:C. §' 56, which ig thrée years. ' Protus' filod hig
lawktiit on'Septemibet 6,20086. Therefore, his stiit'is only timely" ifhls eatise of

actiod aceruélion or after September 86,2008, "<l oae o

‘ - Discovery Rule 3
“A cause of action under the Jones Act and general m‘aritimei law accrues
when a plaintiff has had a reasonable oppoftunity to discover the injury, its
cause, and the link batw'een the two.” Crisman v, Odeco, Ine., 932 F,2d 413, 415
(ﬁth Cir. 1991) (cztmg Albertsonv. T.J, Stevenson & Co., 749 F 2d 223 228 (5th
Cir,- 1984)) One of the early cases estabhshmg the frs;mew’ork for' thls rule: is
Urze v, Thompson, 337 U.s. 163 (1949), where a worker mhaled s;hca dust over

K-00007
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the course of thirty years of work but.became aware of an i,gljury—-.q;relate.d
occupational. disease, silicpsis‘-_—qmlyr" a}'ter his symptoms. became so severe he
became unable to work and was diagnosed v;rith silicosis. Id. at 165-66, His
employer tried to defend u,:;ﬁer FELA’s three yeay statue of Iiinitations,‘ but the
court rejected the def;anse, saying-that the statyke of limjtations was not meant
to apply to facts that were unlmown and mherent,ly unknowable Id. at 169.

This rule, that the statute of hml,tauons ignot tnggered under pari;a,q,mcondmons

when the employee does.not:know, of hig injury. or,illness, game.to be known.as -

the discovery rule. . . ..., 0 b N AT S TRRR
Thiscage and pthers were exammed in Albertson, the leading Fifth Lireuit

case on Jones Act and general maritime law statute of limitations,. The Pplaintiff,
Albertsgn, wag -forced by his employer .to. uge . a . dangerous .chemical,
trichloroethylene (“'IFCE”), throughout a four-month voyage;abpard. a freightey
which ended i in 1969.:749 F.2d.at:226-27: Dyring the. voyage, Albertson began
blgc]g;ng out and experjencing excruciating headaches-and nausea,. Id..at 227.
Upon.zeturning to .land;: he::was, ~.hospité1iaed, and: altheugh. the, doctors
apparently failed to advance a definitive diagnogis, they refused to certify him
to.return to sea. Id. His :heﬂﬁh- cantinued: to. decling, .and in 1980 he was
-allegedly.informed for the first time of a link betweenhis TCE exposure and his
‘ mental and physical problems. Jd: at 227-28. He'sued his former employer

under the Jones Act and general maritime law in 1981, more than 12 years after

the exposure. Id. The district court granted summary judgment in favor of the

employer on the ground that the suit was time baryed.. Id. .

! FELA and the Jones Act have a strong connectlon See Johnson o, Cenac Towmg,
. Inc., 544 F.3d 296, 301 n.2. (5th Cir, 2008). (“The Jones Act; 46 U S.C. § 30104, makes the
provisions of the Federa]' Eraployers’ Llablhty Act apphcab_le to seamen. Jones Act cases,
therefore; follow cases under FELA."), Tl : A R

g
)
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On appeal, we discussed the legal principles governing the timeliness of
this action: - B ST

Itis generally accepteil'that a éaiiseof action for a tort acorues when :
.+, - there hag heen an- invasion of the plaintiff's legally, protected et
interest. See Restaiement (Second) of Torts § 899 commentsc&e
++ (1977). Ovdinlarily, this invasion ocours'dt the tinie the tortious act - -
. ;is committed.. Id.; DuBose v. Kansas City Southern, Rajlway, 729 . .
F.2d 1026, 1028 (5th Cir.), cert. denied, 469 U.S. 864, 106 8.Ct, 179,
83 L.Ed.2d 113 (1984)." If some 'injury is’ discé¥nible when the @ :%/
" ., tortious act ogcurs, fhe time of event rule. respecting statutes of
limitations applies, and the plaintiff's cause of action is deemed to
*'* ‘have dedrued.' If the plaintiff liter discovers tht his injuries are "
more -serioys. than - eriginglly.. thought; his,..cause. .of . action, .
nevertheless accrues on the earlier date, the date he realized that
he hed sustained harm ‘from the tortiolisdct. SRS

© e {:'-,

o
DRAPUE N -~

N ceo .o ot .
In some, cases, however, the injurad person may not reglize that a -
tort hag been committed upon his pergon, singe he: may, sugtajin a

latent injury, which either is not or cannot e discoveyed until long,
after the toptious act that caused the injyry has.occyryed.and after,

s

the applipahle statute of limitations otherwise:would haye:iun. In
speh 8. case, coyrts have routinely appliad.the so-called digeayery:
ruleato, toll. the running of the. statute of limitations. When, the
discoyery rule .appl'ies,,j;]gg plaintiffs cause.of action does not.geerne.
on the date,the tortipys.act ogourred, but on the date the plaintiff
discovers, or reasonably should have discovered, both the injury and
its cause, .

749 F.2d at; 298-29 (fovtnote sinitted).

" """ The court ¢haracterized the litter sitiation~—where the eniployee does ot

e

disdover the latént injury uiitil long after the torfiov.s act decurs—as “the pure
ldtent injury cage.” Id; at 229. Many occupational diseases are examples of pure
ldtent injuries, the hallmark of which is that “the plaihtifffails to discover either
the injury or ity caiise until long after the neéligeni: act’ occurred;” ‘Id. at '230.

Under Urie, the discovery rule applies to stch claims bagéd on the principle that

plaintiffs should not be victimized if they had no knowledge oir indication they

' v
il

were injured. Id. st 281.
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We contrasted the pure latent injury case with another situat‘io'n, where
the injury is immediately apparent but worsens over time; we labeled this as
“the traumatic event/latent manifestation case.” Inisuch cases, “the, plaintiffhas
sustamed both nnmedmte and Iatent mjunes caused by a notlceable, traumatic
occurrence. At the txme of the tr,;anmatm event, the plamtlff reahzes both that
he is m;ured and ‘what'i 13 reSponmble for causmg the m]ury The full extent of
the harm, however, h;a‘s not become mamfest » Id ' _

In AZbertson, we beld'that the plamt:ff’s unes fe]l under the traumatic

-.-‘.:.‘}

event/latent m;amfegtatmp line.of cases, bgca\xse “at the tlme he éndured the last

-exposure to the TCE’ he suffex‘ed ser:ous damag‘e and noteworﬂ:y mjui-y, and

he knew the injury was s1gmf1cqnt » Id ait 288. We further explamed

This is not a case in which, coineciding with the trauma, an m]ured
seaman experienicsd and ndticed onily & minc injury and-at alutéy
timef discovered di unexpected Tatent injury that was unknown an'd
.unknowable at thé'time of tHe traumatm évent. ‘C: f., Morathon Oil . ...
Co.'t. Lunsford, 733 F.24'1189, 1142 (5th Cir.1984). Albértson hadv
knowle’dge ‘of his"inju¥iés at the'time ti¢'was injired; and he! 'sobn
knew" they widre subGtantidl I'Izs lack of Knowledge "of all ‘the
_ claimed conse‘qliences of his in]ury does fiot; justify a departure'tiom
the timse" of" ‘event ‘rule’ Wluch ‘establishes” that the statutory’
hm:ttatxons peﬂod bégan to run at" the tlme df the tra_uma‘

sty -

Later cases have continued to draw the distinction between pure latent

Anjury.cases and traumatic.event/latent manifestation cages,/but the analysis

often depends on the facts. In Clay v, Union Carbide Corp., 828 F.2d 1103 (5th
Cir.. 1987); for example, the plainfiff, Clay, was eqused to toxic chemicals and
thgreaft;ar guffered significant symptems . including. “-lar&ngitig, difficulty:
breathing, nausea, burning eygs, beadaches, bronchitis, memory loss, mental
confusion, dizziness, pyostate .gl;ind,tnquble, erratic hearfbe,ats, Sinus congestion,.
and a productive cough.”. Id, at 1105. These ailments only oceurred when he

worked around the chemicals, not while he was away on gther jobs or at home.
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Id, Approximately eight years 'after éhénging' jobs to get away from the

‘chemicals, Clay was diagnosed with “chronic respiratéry complaints,” and hé

sued his e'mplo'yer' under the Jones Act dnd general mavitime law. The districk

court granted summary Judgment in' favor of the employer on the bagis of

’ t

untimeliness.
O tippéal, Clay drgued that his various ailments only constituted “itinoy
physical ailments, .".. [as] distinguish[ed] from Albertson’s severéheadaches and

!

Clay atguled] strongly that when a'worker suffers minor physical
annoyanges, such as headaches, transient dizziness, or congestion o
that he causally connects to his work environment, such knowledge
' should not be considered aii invasion of a légal interest sufficient to

. . «start the statute. of lxm;tat:mns running. against him thergby .
precludmg suit when he is later found to be suffenng from a semous '
occu‘pat:tonal illness. '+ R - g

Id.at 1106-07,' We specifically noted that “Clay’s argument has merit and:ismot

. H

forscloged ‘by' Alberison” based on the abeve quoted passage. . Id. at'1107:

Howevér, Clay’s injuiies were “virtually identical” to his eventual diagnosis of

“chronic respiratory complaint * therefore “Clay possessed or had reasoriable

opportunity to dl‘scover the crmcal faets of the injury he-claims to havesuffered.”

1

K. (emphasis added). =~ - e T :

Likewise, in Crisman, the plaintiff Crisman, sued his ‘employer after
Sustaining “a hearing loss, a chemical toxicity disordet, and respitatory injuries”
afteér exposure to petroleum-based chemicals at work.' 982 F.2d at 414.

However, Crisman admitted in deposition testimony that he knew at the tinie

of exposure to the chetnicals—riore than a decade prior to filing suit—that his

expbsure had éa'ue;ed‘ those conditions, and he complained té his employer.and
co-workers at the time. Id, at 416. The rfecord was replete with other evidence
and testimoiiy that Crisman had known of those conditions ahd their cause well

over three years before filing suit. Id. at 414-17. -
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.Crisman argued that the issue of timeliness was one for the factfinder and

- should not have. been -decided on summary judgmeni;, but the 'argﬁment, was
foreclosed because the material facts were not in disputé. “While evaluating
when a plaintiff reasonably was put on notice ordinarily is g factual
determination, in this case there was such an overwhelming array of evidence
indicating that .the case was time-barred. that summary judgng.ent was
appropriate.” Id, at 417 n.4. Consequently, under fthe three.year statute of
limitations, we held that the suit was time-barred. .Id. at 418, .

' Finally, in Taurel v. Central Qulf Lines, Inc., 947 F.2d 769 (5th Cir. 1991),
the plaintiff, Taurel, had Worked as a mercliant seaman since 1958 _Id. at 770,
He hati “L‘ct;mp.laqu of, pulmonary and resmratory dxfficultles” throughout his
career and had ‘v‘iéited 8 hdspﬂal in 1963 and 1965 complammg of difﬁculty in
breathmg Id From 1975 to 1981, chest X-rays taken durmg routme physmals
were:declared.normal, and in 1984 he was treated for bronchitis but.wag.net
‘iiagnpq.ed with anything more serious. Id. In 1987 Taurel was.diagnosed with
ashestosis.gs x:gs;l,lt of a routine screening test conducted in 1986 or 1987...1d.
at 7. .. .. . .. . - o :

.Taurel sued his ~employer in 1988 under the‘ Jones Act. and general

maritime law, but the district court granted summary judgment in favor of the

employer based on untimeliness.. Id. It found that Taurels cause of.action had
accrued in 1980 based on Taurels deposition testimony that, fellow seamen and
a doctor had informed him no later than 1980 that his problems might be related
to asbestos. Id. at 771-72.

1 . !

.- On appeal, we addressed the “critical question” of when Taurel’s cause of

action accrued, finding that it did not accrue until a physician actually diagnosed

Taurel with:asbestosis in 1987; thus, his 1988 suit was timely. Id. at 771. We
found particular significance in the fact that Taurel had been to various doctors

who did not make findings consistent with ashestosis and failed to diagnose
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asbestosis. "Id. at 772. ‘We conchided thdt a genuine issue of material fact

* rémained as to when Taurel “discovered, or should have discovered, that he had

asbestosis;” and that the district court erred in concluding that the suit wag
time-barred under the three-year statute of imitations. Jd: ° - !
‘Analysis b

* The dbove cases focus en several considerations: first and foremost, the
éeverity of the traumatic evént and-initial'symptoms; second, the plaintiffs

correlatmn of his ultimate injuiy with ‘the traumatm event; and thlrd the

' _plamtlff’s reasohable reliance on the opinions of medical experts
' The first consideration, the severity of the traumatié svent and initial

symptoms, i Mlustrated by Albertson, where éxposure to & dangerous chemical
¢atided excrucifiting ' headaches, blackouts,” and nauasea; ' and ' Clay, where
efposure-to- tokic chemicals caused both modérate and Sevére! symptoms;
including memory loss, prostate gland trouble, and erratic heal'-tbeats."’Whei'é

the &vent is riot particularly traumatic and the initial symptoms aré not'severe,

. suchthatthe pléihtiff did not discoverand should riot Have discovered the latent

injury antillater; the discovery rule may apply, ds illustrated by Taurel. Indeed;
even Cldy acknowledged that “routine physical ann’quiiqes" that are “cansally
¢onnéetfed] to [an employee’s] work environment™do not necessgrily trigger the
running of the statute of Liniitations.. 828 F.2d at 1106~07.

" 'Hisundisputedthat Pretis had medical ﬁrobléms that related to his work
6n the OCEAN CONFIDENCE and, pethaps, oi:he;' vessels. Unlike in Albertson
and Clay, viewing the facts in the light most favorable tothe nonmovant, Pretus,
there ﬁas no &iscrbte traumatic event like a' chemical ‘exposure, and the
conteinporaneous symptoms were not severe, Pretus submitted an affidavit m
oppoesition’ to Diaménd’s motion for partial summary judgment in which he

referred to having “cold-type syfaptoms including a sore throat, fever, sinus
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pressure, coughing, and nose congestion” during his time ahoard the OCEAN
CONFIDENCEin 1999 and 2000. - . . . . L
Pretus’s characterization of the symptoms as “cold-type” is supported by
two “Injury or Illness Reports” filled out by. him in 2000 and submitted by
Diamond in support of its motion. In a March 1, 2000 report, Pretus complained
of a head cold, running a low-grade fever, a headache, and bod& aches. In a May
25, 2000 report, he complained only of a Iow.-g:_r'ade fever, body. aches, and a

cough'.- Neither report states a cause for those symptoms.

'

- Until 2004, the only diagnoses his physicians gave him were common .

illnesses such as colds, sinus infections, and bronchitis. His symptoms improved
with antihistamines and antibiotics, which could have led him to believethat the
phyéicians had correctly diagnosed hig malady.. Nothing about those symptoms
neégssarﬂy-s,ug-gpsts aserious illnegs Iike the cases discussed.above, A factfindes
cogld classify them as “routine physical annoyances” under Clay, 828 F.2d.at,
1106-07. ... . ) oL ‘ o

' Undei-. the second, related consideration, the plaintiff's correlation of his
ultimate injury. with. the:traumatic event, it is significant that Pretys is not

suing based on those initial symptoms. .This case therefore differs from Clay,

where the plaintiffs eventual diagnosis -of “chromic regpiratery complaints”

simply encompassed his initial symptoms that were manifested more than three
years prior to suit; and Crisman, where the plaintiff’s suit wag based on hearing
loss and other conditions that he knew about for more than three years prior to

filing suit. Thus,.a factfinder could conclude thatit does not matter that Pretus

. could correlate a cold, sinus infection, or hronchitis to his workplace. Those are

short:term. afflictions that disappear with treatment, and according to his

summary judgment evidence that is essentially how his symptoms behaved until

2004.. In short, under the first two considerations, there is é_genuine igsue of .

kTt
YA
.
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material fact ag: to the existenée of a traumatic event and the sevent& of Pretus’s

symptoms prior.to 2004, - o : N SRy
- 'The third congideration, the plaintiffs reasonable reiianceﬂn-the epiniong
. of médical experts;is best illustrated by Taisrel. There, We held that a plaintiffis.
éaundé of 'action'did;not accrue‘until he waw actually diagnosed with asbestosis,
when earlier medical screenings and treatment for bronchitis and other
pulmonary ailiexits had failéd téiundcover the condition. Eveir though doctors
and cowdr‘k_eré Previously suggested to'the plaintiff that his problems might be
relsted - to dsbestos;: ohly thé eventual diagnobis provided: notiée that his
condition iwas something more seriousthar 4 routine ailment. * i~ -

" "This case is’ analogous to'Tourel, in.that botk itvolved pulmonary
conditiohs taused by long-term exposuré'to an ai#berneirritarit:or agent; and in _
bothcases edical éxperts”initis]l diagnoses failed'to idextify a serious don ditiok:
Pretus diligently sotght help'for his*iedical problems, both: wkiilerthe s
stifforing fom minor'symptons in 1999 and 2000, dnd-a fewyearatiate¥ when
he developed:d niord serious pulthonary dlsabﬂitfy He wasdndtially dibgnoged
Withhething iore geridus thawbronchitishécause the sympbois 4t the tiné did
not indicate to Pretus’s physicians that he had a serious disease. In 2004; when
treatment for colds, sinus infections, and bronchitis failed .to alleviate his
increasingly severe and debilitating’ syniptoms; i’ref,us took a leave of absence
to segk further freatment. ; - . C ot .

., Only in 2004 and 2005 did. doctors finally determme that Protus had a
serious illness, one that was extirely different from bronchitis. After extensive
testing, including high resolution CT scans, were his physipj@nsﬁﬁrso able to -
diagnose his condition as “chronic interstitial lung inflammation,” permanen£
“fibrosis (scarring) of his lung tissue,” and hypersensitivity pneumonitis. The
: mdependent medical report of Dr. Patterson,; whmh was submitted by Pretus in
oppos1t10n o Diamond’s motlon, fully supports Pretus 8 vorsmn Dr. Patperson s
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_ réport explains that-the conditipn is difficult to diagnose- and. is often

misdiagnosed in the early stages.? Pretus obtained these diagneses less than
three.yearsibefore he filed suit. .Jf the factfinder coneludes ﬁfx,a,t Pretus.could not

have.reaqopa{ﬁly discoyered thiat he had a serjous illness before 2004, the 2006.

suit is timely under the Jones Act and gepgrpl maritime law .statute -of:
limitations. . o U
~.Based on Pretus’s- afﬁdavxt,cthe reports he ﬁlled out in 2000, his.diagnoses,
from-various physicians; and Dr: Pattersen's report, a.reasonable-person could
conclyde: (1) his iearly. symptoms suggested nothing: more serious than the
common cold, sinug infections, bronchitis and the like;, (2).these ajlments arg the

type of “minor physical annoyances” mentioned in Cloy:.that -donot trigger the

runnjng, of a limitations -period. even if Pretus-fcausally eonpectfed] ; [the.
ailmenishto his work environment,” 828 F.2d at 1108;, m.em Pretug'scanseof
agtion therefore did not.acerue until after September 6,:2008. virnogitif s
s Wi Sherefore conclude that a jury guestion is presented asito.when Pretus:
reasonahly sheuld have discovered that he was suffering from a-serious;medical
condition, and the digtrict court, exred in granting summary jndgment;in favor,
of Diamond. .+ - : .o o o 0 Ly biagan s

Soon P ] e e M

L% o e, 1 .+ JIV.CONCLUSION - - 0 . . ¢

For the above reasons, the district court’s judgfnbnf dismissing Pretus’s
suit is revérsed, and the case i remanded for furthér prdceedmgs consistent

tadge T Dge Moot

REVERSED and REMANDED,  ~ ~~ ¢ ¢ ¢+ @

Lt " . ' .
NS BRI N Yoot o ct e * Ly : N vELL !

ey ee
LA,

- %-The.régort (also suggests ‘that Diamond’s own: “standing orders” to treat the
respiratory ailments probably contributed to the failure to dlscover and prevent the
developnient of Pretus’s hypersensxtmty prieumonitis. “ ”
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